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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA, ) 07-cv-00681-BB
ET AL, )
)
PLAINTIFFS, )
)
) ZUNI RIVER BASIN
) ADJUDICATION
\A )
)
)
STATE OF NEW MEXICO )
COMMISSIONER OF PUBLIC )
LANDS, ET AL., )
) Subproceeding 1
DEFENDANTS. ) Zuni Indian Claims
)

VARIOUS DEFENDANTS ANSWER TO THE UNITED STATES’
SUBPROCEEDING COMPLAINT AND STATEMENT OF CLAIMS FOR WATER
RIGHTS ON BEHALF OF, AND FOR THE BENEFIT OF,

THE ZUNI INDIAN TRIBE AND ZUNI ALLOTTEES

And

ANSWER TO ZUNI INDIAN TRIBE’S
SUPPLEMENTAL SUBPROCEEDING COMPLAINT

COME NOW, Defendants Charlie H. Allen, Gerald J. Allen, Marvin J. Allen, J. Parley
Ansley, Diane S. Baretinicich Rev. Trust, Edward J. Bawolek & Susan J. Bawolek Trust, Carol
A. Bell, Jack E. Bell, Media A. Bell, Dana Binnion, Carol Bittner, Ross Boehm, Simmie Boehm,
H. Darrell Bogart, John Bogart, Patricia D. Bogart, Charles Elwin Bond, Ellen Louise Bond,
Marius Laverl Bond, Mary S. Bond, Maureen Bond, Martha A. Briggs, Wendell M. Briggs,
Wendell M. and Martha A. Briggs Trust, Theodore M. Broderick, Myrna R. Lambson Burgess,
Ginger Carlock, Kenneth R. Carlock, Clint Edward Carlson, Larry W. Carver, Sally L. Carver,
Larry W. & Sally L. Carver Trust, Kyle Casford, R. Grant Clawson, Clawson Farm & Ranch

LLC, Jerry D. Cosper, Steve Daniels, Kitty Glanz, Frederick E. Dickey, Carol A. Dickey,
1
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Sharron J. Dishongh, Veronica L. Feagin, Afton Ruth Fisher, Gregory C. Frank, Gallup Lumber
and Supply Co., Max Garcia, Russ A. Garnaat, Kathleen Louise Bogart Gibson, Beverly
Gonzales, Becky Grizzle, Henry R. (Hank) Grizzle, Brent Harelson, Karalee Harris, Gale C.
Hawke, Robert Ray Heine, Frances L. or James M. Herman, Hoffman Living Trust Dated 9-25-
02 by DeAnn Hoffman & Karl A. Hoffman, Natalou Hyder, Trustee of Leslie Hyder Trust,
Robert W. Ionta, Linda A. Ionta, Robert W. and Linda A. Ionta Revocable Trust, Wallace H.
Jackson Jr., Michael Kirk, M. Bruce Lambson, Diane Richins, Kathleen Dolly, Linda Faye
Lehman, Alan & Elizabeth Lewis, Cindy Lewis, James Rankin Lewis, Sr., James R. Lewis, Jr.,
Jamie Lewis, Cindy Lewis, Gilber Leyba, De Ann Leyba, Edward L. Link, H.C. Johnson,
Barbara Johnson, Jane C. Martin, Janell Renee Martin, Lawrence Smith Martin, Anthony
Charles Matkovich, Penny Carlene Matkovich, George McBeath, Mary Ann McBeath, Robert
D. McClanahan, Fay B. Merrill, Robert E. Merrill, MORC Limited Partnership, Joe Milosevich,
John E. Murphy, Sharon Murphy, John E. & Sharon L. Murphy Revocable Trust, Bonnie L.
Myers, Martin I. Myers, Billie I. Navarre Revocable Trust, Kay Navarre Latham, Personal
Representative, Colin E. O’Neill, Johanne O’Neill, Linda Vanderwagon Ortega, Irwin Pablo,
Patricia Pablo, Karen Pettit, Trustee, Steven Pettit, Trustee, Leo Chester and Bessie Ruth Pollak,
Ronald Porath, Marzella Porath, Sleet Raney, Julia Raney, Joseph William Schepps, Theodore B.
Schnaidt, Janet Fay Scott, Jana Lee Scott, Leslie S. Reese, Louis H. Scott, Raquel Phillips-Scott,
W.A. Scott, John L Selesky, Beatrice G. Selesky, Donald E. Sharp, Larry O. Smith, Jr.,
Rosemary Smith, Sandra Turley Spencer, George L. Strauss, Martha Jean Strauss,, JoAnn
Strickland, JoAnn Strickland Trust, David W. Swindle, Linda J. Swindle, Franklin Dennis
Turley, Patsy Ruth Turley, Sandra Dee Turley, Richard K. White, Raymond A. Wiggins, J.E.
Wilcox, Winnie Mae Wilcox, J.E. and Minnie Mae Wilcox Trust, Tony Williams, Michelle

Winfield, Robert Winfield, Paul Wolf, Tom Wolf, Jr., and Debra Ingram, Broe Land
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Acquisitions III, LLC, Ramah Land and Irrigation Company, and the Western New Mexico
Water Preservation Association, through their undersigned attorneys, and for their Answers to
the United States’ Subproceeding Complaint and Statement of Claims for Water Rights on
Behalf of, and for the Benefit of, The Zuni Tribe and Zuni Allottees, filed May 11, 2007, and to
the Zuni Indian Tribe’s Supplemental Subproceeding Complaint, hereby state as follows:

Answer to the United States’ Subproceeding Complaint

1. Defendants are without sufficient information to form a belief as to the truth of the
matters stated in Paragraphs 1, 2, and 3 of the Zuni Subproceeding Complaint and therefore deny
the same.

2. Paragraphs 4 and 5 of the Zuni Subproceeding Complaint state legal conclusions to
which no answer is required. To the extent that the allegations can be construed as requiring an
answer, the Defendants deny the same.

3. Defendants are without sufficient information to form a belief as to the truth of the
matters stated in Paragraphs 6 of the Zuni Subproceeding Complaint and therefore deny the
same.

4. Paragraph 7 of the Zuni Subproceeding Complaint states legal conclusions to which
no answer is required. To the extent that the allegations can be construed as requiring an answer,
the Defendants deny the same.

5. Paragraph 8 of the Zuni Subproceeding Complaint states legal conclusions to which
no answer is required. To the extent that the allegation can be construed as requiring an answer,
the Defendants deny the same. Defendants specifically deny that every water right claimed in
the Zuni Subproceeding Complaint has a priority date that is time immemorial or aboriginal.

6. Paragraphs 9 and 10 of the Zuni Subproceeding Complaint state legal conclusions or

make general statements regarding the Tribe’s intent to preserve its member’s confidential
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religious practices. These statements do not appear to require an answer. However, to the extent
that the statements can be construed as requiring an answer, the Defendants deny the same.

7. Paragraphs 11 through 13 appear to be for informational purposes only and require no
answer. However, to the extent that the statements can be construed as requiring an answer, the
Defendants deny the same.

8. Defendants deny the allegations stated in paragraphs 14, 15, 16, 17, 18, 19, 20, 21,
22,23, 24, 25, 26, 27, 28, 29, 30, and 31.

9. If there are allegations to which Defendants have failed to specifically respond
through inadvertence, those allegations are denied.

Answer To Zuni Indian Tribe’s
Supplemental Subproceeding Complaint

As their Answer to the Zuni Indian Tribe’s Supplemental Subproceeding Complaint
(“Zuni Subproceeding Complaint”), Defendants hereby state as follows:

1. In response to paragraphs 1 and 6 of the Zuni Subproceeding Complaint, Defendants
adopt and incorporate herein by reference all responses to the United States’ Subproceeding
Complaint and Statement of Claims for Water Rights on Behalf of, and for the benefit of, the
Zuni Indian Tribe and Zuni Allottees (“Subproceeding Complaint™).

2. Defendants are without sufficient knowledge to form a belief as to the truth of the
allegations of paragraph 2 regarding additional water rights and therefore deny the same.
Defendants deny that the Zuni Tribe has a priority date of time immemorial or aboriginal with
regard to the water rights claimed in the Zuni Subproceeding Complaint.

3. In response to paragraphs 3 through 9, Defendants state that they are without
sufficient information to form a belief as to the truth of the allegations regarding claimed
amounts of water used by the Zuni Tribe and therefore deny the same. All other allegations of

paragraphs 3 through 9 of the Zuni Subproceeding Complaint are denied.
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4. If there are allegations to which Defendants have failed to specifically respond
through inadvertence, those allegations are denied.
AFFIRMATIVE DEFENSES TO UNITED STATES’ SUBPROCEEDING COMPLAINT

AND ZUNI INDIAN TRIBE’S SUPPLEMENTAL
SUBPROCEEDING COMPLAINT

As separate and distinct affirmative defenses to the United States’ Subproceeding
Complaint and the Zuni Indian Tribe’s Supplemental Subproceeding Complaint, Defendants
state as follows:

FIRST AFFIRMATIVE DEFENSE

The Subproceeding Complaint must be dismissed for lack of jurisdiction and the Court’s
obligation to abstain until the proper action is brought in state court.

SECOND AFFIRMATIVE DEFENSE

The Subproceeding Complaint fails to state a claim upon which relief can be granted.

THIRD AFFIRMATIVE DEFENSE

The Zuni Pueblo and its water rights are constrained by the pueblo Indian water rights
doctrine and are measured by historical beneficial use and demand as well as the obligation to
balance its uses against the needs of others within the Basin.

FOURTH AFFIRMATIVE DEFENSE

Any lands created by executive order are restricted to those demonstrably proven to be
capable of economic productive agricultural use within the meaning of federal principles and
guidelines for measuring cost-benefit ratios.

FIFTH AFFIRMATIVE DEFENSE

The water rights of individual Zuni allottees are limited to actual beneficial use.
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SIXTH AFFIRMATIVE DEFENSE

The Subproceeding Complaint must be dismissed because the United States’ action fails
to join indispensable parties within the State of Arizona who are directly affected by the
allegations and the outcome of this action. And, it is not an adjudication of a complete stream
system as contemplated by the New Mexico adjudication statute.

SEVENTH AFFIRMATIVE DEFENSE

The Complaint must be dismissed because the United States’ action fails to join the State
of Arizona whose rights are affected by what will become a pro tanto equitable apportionment of
an interstate stream system, modifying existing interstate entitlements to water.

EIGHTH AFFIRMATIVE DEFENSE

The primary purpose of use of water pursuant to executive order, treaty, and/or federal
legislation was solely for agricultural purposes. All other water uses are secondary and must be
acquired pursuant to applicable state law. See United States v. New Mexico, 438 U.S. 696
(1978).

NINTH AFFIRMATIVE DEFENSE

Neither under Spanish nor Mexican law or under federal executive order, treaty, or
federal legislation was it contemplated or intended that on-reservation water use could be the
basis for an injunction against off-reservation water use for domestic and other related purposes.

TENTH AFFIRMATIVE DEFENSE

Any claims by the Zuni Indian Tribe to ground water of the Zuni River Basin are limited
by the same legal constraints applicable to the Zuni Indian Tribe’s claims to surface waters of the

Zuni River Basin.
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ELEVENTH AFFIRMATIVE DEFENSE

Pursuant to Local Rule 7.1(a) of the Federal District Court of New Mexico, Defendants
herein adopt and incorporate herein all Affirmative Defenses raised by the State of New Mexico
in its Answer to United States’ Subproceeding Complaint on Behalf of the Zuni Indian Tribe and
its Allottees (Document 166, filed 01/30/2008) and its Answer to the Zuni Indian Tribe’s
Supplemental Subproceeding Complaint (Document 177, filed 01/31/2008).

WHEREFORE, Defendants respectfully request that the Court dismiss the United
States” Subproceeding Complaint and the Zuni Indian Tribe’s Supplemental Subproceeding
Complaint with prejudice, award Defendants attorney fees and costs as provided by law, and for
such other and further relief as the Court deems just and proper.

Respectfully submitted,
LAW & RESOURCE PLANNING ASSOCIATES,

A Professional Corporation
By: W«W A J[;V"

Charyés T. DuMars

Tanya L. Scott

Attorneys at Law

Albuquerque Plaza, 201 3" Street NW, Ste. 1750
Albuquerque, NM 87102

(505) 346-0998 / FAX: (505) 346-0997

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that, on January 31, 2008, I filed the foregoing Answer to the
United States’ Subproceeding Complaint and the Zuni Indian Tribe’s Supplemental
Subproceeding Complaint electronically through the CM/ECF system, which caused the parties
or counsel reflected on the Notice of Filing to be served by electronic means.

Tanya J,/Scott



