IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW Myletafc')‘" ,

UNITED STATES OF AMERICA CTAUG 2 T 00is
Plaintiff,
o1cvoobiz-Bbﬁ/W§vD (ACE)

V.

STATE OF NEW MEXICO, ex rel. STATE ZUNI RIVER BASIN

Engineer, A&R Productions, et al.,

Defendants.

Quivira Mining Company’s
Response to United States’ Report and State’s Proposal
For Proceeding Once The Stay Is Lifted

Quivira Mining Company (“Quivira”) opposes the United States’ Report dated May 31,
2001 (“United States’ Report”) and the State’s Proposal For Proceeding Once The Stay Is Lifted
served July 9, 2001 (“State Report”) (together, sometimes “Reports”) on the following grounds:

Quivira Should Be Dismissed From This Action

Quivira should be dismissed from this adjudication at the outset because it has been
improperly named as a defendant. Both Reports fail to provide for a procedure for dismissal of
defendants improperly named. Quivira’s water rights are located outside the exterior boundaries
of the Zuni River Basin, as shown on the Hydrologic Map of the Zuni River Basin dated April
2001, attached to the United States’ Report and described in the Narrative Description of the
Adjudication Boundary for the Zuni River Basin. See, Affidavit of Terry L. Fletcher attached as

Exhibit A hereto and incorporated herein. (“Fletcher Affidavit”),

Adjudications do not adjudicate groundwater uses located outside of the downwardly
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extended vertical boundaries of the perimeter of the stream system subject to adjudication, which
in this case is the Zuni River Basin, and with points of diversion outside the boundaries. The
points of diversion and places of use for all of Quivira’s water rights are outside the Zuni River
Basin. Fletcher Affidavit. Moreover, Quivira’s water rights are the subject of adjudication in
the Rio San Jose River Basin adjudication, Stafe v. Kerr McGee Corporation, et al., Nos. CB-83-
190-CV and CB-83-220-CV (Consolidated). Fletcher Affidavit. (Quivira is the successor to
Kerr-McGee Corporation.)

The State’s letter of April 26, 2001 by D. L. Sanders, Special Assistant Attorney
General, to Charles E. O’Connell, Jr., attached to the United States’ Report, confirms that
“[t]here is agreement that a majority of the defendants were named in err” [sicl. (p.2). Quivira
was one of the defendants named in error. This same letter also states that “[t]his adjudication
cannot proceed with erroneously named defendants,” essentially because such defendants own
no water rights within the basin and therefore have no standing. The letter emphasizes:

“The state has adopted the procedure of identifying the proper defendants from the

hydrographic survey before the filing of an adjudication and the lis pendens. The course

chosen by the US postures this adjudication without a survey, proper defendants, or a lis
pendens.”
/d. Finally, the letter documents that “the United States has recognized the general inaccuracy of
those named.” (p.3).
Accordingly, Quivira should be dismissed, with prejudice, from this Zuni River Basin

adjudication. Both Reports should provide for a procedure for dismissal of Quivira and the other

improperly named defendants.



United States’ and State Report

Quivira joins in and adopts the opposition to the United States’ Report and the State
Report set forth on pages 3-9 of Tri-State Generation and Transmission Association, Inc.’s
Response to United States” Report and the State’s Proposal for Proceeding Once The Staty is
Lifted.

Conclusion

Quivira should be dismissed with prejudice.

The stay should not be lifted now except to permit the dismissal with prejudice of
Quivira and the other defendants similarly situated whose rights to use groundwater are outside
the Zuni River Basin. Otherwise, the stay should not be lifted until the State — with funding by
the United States — completes the hydrographic survey.

Finally, the State’s reasons for not proceeding set forth in its April 26, 2001 letter far
outweigh the United States’ assertion that the adjudication should proceed.

Respectfully submitted,
RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A.

By: M(UM [L W

Mark K. Adams

Post Office Box 1357

Santa Fe, New Mexico 87504-1357
(505) 954-3903

(505) 954-3942 FAX

E-mail: Mkadams@Rodey com
Attorneys for Quivira Mining Company




CERTIFICATE OF SERVICE
[ HEREBY CERTIFY that on August 24, 2001, I mailed copies of the foregoing on the

Quivira Mining Company’s Response to United States’ Report and State’s Proposal For
Proceeding Once The Stay Is Lifted to all persons on the attached mailing list.

MMJ(.,M

Mark K. Adams




Raymond Hamilton, Esq.

US Attorney's Office

District of New Mexico

P. O. Box 607

Albuguerque, New Mexico 87130

Albert O Lebeck, Jr.
P. O. Drawer 38
Gallup, New Mexico 87305

Kenneth J. Cassutt, Esq.
Cassutt, Hays & Friedman, P.A.
530-B Harkle Road

Santa Fe, New Mexico 87505

David R. Gardner, Esq.
P. O. Box 62
Bernalillo, New Mexico 87004

Bruce Boynton

Boynton & Sims-West

P. C. Box 1239

Grants, New Mexico 87020

Patricia A. Madrid
Attorney General
P. O. Box 1508

Santa Fe, New Mexico 87504-1508

Thomas C. Turney
State Engineer
P. O. Box 25102

Santa Fe, New Mexico 87504-5102

William G. Stripp

Attorney for Paul Petranto
P. O. Box 159

Ramah, New Mexico 87321

Charles E. O’Connell Jr., Esq.

US Department of Justice
Environment & Natural Resources
601 D Street, NW — Room 3507
Washington, DC 20004

David R. Lebeck
P. O. Drawer 38
Gallup, NM 87305

Sandra S. Drullinger
818 E. Maple Street
Hoopeston, lllinois 60942

Jeffrey A. Dahl, Esq.

Lamb, Metzgar, Lines & Dahl, P.A.
P. O. Box 987

Albugquerque, NM  87103-0987

Robert W. and Linda A. lonta
P. O. Box 1059
Gallup, New Mexico, 87305

Ray Powell, Jr.
Commissioner of Public Lands
P. O. Box 1148
Santa Fe, New Mexico 87504-1148

R. Bruce Frederick

Stephen G. Hughes
Commissioner of Public Lands
P. O. Box 1148

Santa Fe, New Mexico 87504-1148

Tessa T. Davidson

Attorney for Pringles

4830 Juan Tabo, NE, Suite F
Albuquerque, New Mexico 87111



David Candelaria, Pro Se
12000 Ice Caves Road
Grants, NM 87020

Jane Marx, Esq.

Williams, Janov & Cooney

2501 Rio Grande Blvd., N.W.
Albuquerque, New Mexico 87104-3223

Peter Fahmy

Office of the Regional Solicitor
United States Department of Interior
755 Parfet Street, #151

Lakewood, CO 80125

Louis E. Depauli, Sr,
Attorney Pro Se

1610 Redrock Drive
Gallup, New Mexico 87301

Mark A. Smith, Esq.
Jocelyn C. Drennan, Esq.
Rodey Law Firm

P O Box 1888
Albuguerque, NM 87103

Vickie L. Gabin, Special Master
United States District Court
District of New Mexico

P O Box 2384

Santa Fe, NM 87504-2384

Kimberly J. Gugliotta
158 W. William Casey Street
Corona, Arizona 85641

Roger Martella, Esq.
DoJ/ENRD-IRA

Post Office Box 44378
Washington, D.C. 20026-4378

Lynn A. Johnson, Esq.
USDJ-ENRD

999 - 18" Street, Suite 945
Denver, Colorado 80202

D. L. Sanders, Esq.

Edward C. Bagley, Esq.

Office of the State Engineer

Post Office Box 25102

Santa Fe, New Mexico 87504-5102

Larry D. Beall, Esq.
Beall & Biehler, P.A.
6715 Academy Road, NE
Albuguerque, NM 87109

John B. Weldon, Esq.

M. Byron Lewis, Esq.

Mark A. McGinnis, Esaq.

Salmon, Lewis & Weldon

2850 East Camelback Road — Suite 200
Phoenix, AZ 85016

Darcy S. Busnell

Judicial Clerk

United States District Court
District of New Mexico

333 Lomas Blvd., NW
Albuquerque, NM  87102-2272



IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,
Plaintiff, CIV NO. 01 0072 BB/'WWD-ACE
V. ZUNI RIVER BASIN

STATE OF NEW MEXICO, et al.
STATE ENGINEER, et al ,

Defendants,

AFFIDAVIT OF TERRY L. FLETCHER

STATE OF NEW MEXICO )
COUNTY OF CIBOLA )

TERRY L. FLETCHER, being first sworn upon his oath, deposes and says:

I am the General Manager, Ambrosia Lake (New Mexico) Operations, of Quivira Mining

Company (“Quivira”), and am familiar with the water rights in New Mexico owned by Quivira.

I have examined the map titled “Hydrologic Map of the Zuni River Basin, NM” dated April

2001 and find that Quivira owns no surface or underground water rights, the pointts of diversion of

which are within the exterior boundaries of the Zuni River Basin as shown on said map. The points

of diversion of Quivira’s water rights are in T14N, ROW, and T14N, R10W, in the Bluewater

Underground Water Basin.

Quivira is a party to the Bluewater water rights adjudication suit, State ex rel. State Engineer

v. Kerr McGee Corporation, et al, Cause No. CB-83-190 & CB-83-220-CV Consolidated,

Thirteenth Judicial District Court, Cibola County, New Mexico. All of Quivira’s water rights are

involved in that adjudication.




Terry L. Fletcher

Subscribed to before me this /57 day of August, 2001,

hatdy O Aot

Notary Public

My Commission Expires: -2/"’/05"’
¥
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