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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,

Plaintiff,
CIV No. 01 0072 BB/'WWD-ACE
V.
ZUNI RIVER BASIN
STATE OF NEW MEXICO, ex rel.
STATE ENGINEER, et al.,

Defendants.

STATE'S PROPOSAL FOR PROCEEDING
ONCE THE STAY IN THIS CASE IS LIFTED

THE STATE OF NEW MEXICO, by and through its counsel of record, pursuant
to the Court's Scheduling Order of March 30, 2001, hereby makes its Proposal for
Proceding Once the Stay in This Case is Lifted, and as such sets forth the following:

Intreduction
The Court's March 30, 2001 Scheduling Order (# 31) required the counsel for
the United States and counsel for the State confer in an effort to reach an agreement with
regards to a procedural and scheduling order to initiate the adjudication of the Zuni River
basin. The Order at paragraph 3 required that if the parties reach an agreement, they are
to file their proposed order by May 31, 2001. It further provided that

If the parties are unable to reach an agreement, they shall file by May 31 a
proposal for proceeding once the stay in this case is lifted.

Because the State had received neither a draft scheduling order nor proposals regarding

the Zuni adjudication from the U.S. by May 25, 2001, it filed a motion for an extension



of time within which to comply with the Court's Order of March 30, 2001. That Motion
was granted and an Order entered extending the deadline to July 6, 2001.

Four days after the court's original deadline, on June 4, 2001, the state received by
mail a copy of a signed pleading filed by the United States Department of Justice
("U.S.D.0.J.") characterized as a "report intended to comply with the Special Masters
Scheduling Order of March 31, 2001." Prior to this the state had received no written or
otherwise formal offer from the U.S.D.0.J." As a preliminary matter, the state would
note that there are two main problems with the U.S.D.0O.J's report: first, it is not
responsive to the court's Order of March 30, 2001; second, it contains inaccurate factual
allegations which the state is now compelled to address.

I. Inaccurate Statements Contained in the U.S.D.O.J. Report

Regrettably, the U.S.D.O.J. report contains some statements to the court that are
not wholly accurate; accordingly, the state is obligated to correct the record. Most
significant is the U.S.D.0.J. allegation that a general stream adjudication of the Zuni filed
in 1984 was dismissed as the result of inaction by the state:

The state court apparently felt that the state failed to fulfill its end of the

agreement [to conduct the survey and adjudication of the Zuni River

basin] because, in 1990, that court took the extraordinary step of
dismissing the State’s suit with prejudice for the State's failure to

prosecute.

U.S. Report, p. 3.
Contrary to these allegations, this was not "the state's suit,” but rather was

initiated by a complaint brought by the City of Gallup, New Mexico. Nothing contained

! Prior to May 25, 2001, the state called Mr. O'Connell at the D.O.J. about its intentions. Subsequent to
those calls D.0.J. provided a letter outlining the substance of the pleading it intended to file if approved by
higher powers at D.O.J.



in the 1990 Order of Dismissal could be construed to support the U.S.D.O.J. allegations
that the dismissal came as a result of inaction by the state.

The pleadings leading up to the dismissal bear this out. On April 9, 1985, the
parties to the 1984 Zuni adjudication suit stipulated to a stay of the matter for five years
in consideration for various actions and cooperations of and between the parties in
adjudicating the basin. Amended Stipulation and Requests for Injunction and Stay,
attached hereto as Exhibit A. On the same day, the court entered its Order staying the
matter for five years:

This action be, and it is hereby, STAYED in its entirety until a period of

five years has elapsed from the date of the filing of said Stipulation and
Requests for Injunction and Stay . . .

Amended Order Enjoining State Engineer and Staying Action, p. 2, attached hereto as
Exhibit B. Nonetheless, in March of 1990, while the matter was still stayed, a different
Judge, the Honorable Joseph L. Rich, dismissed the matter with prejudice.

The dismissal by Judge Rich was entered in March of 1990, prior to the expiration
of the five year stay granted in 1985. It is apparent Judge Rich was unaware of the
existence of the previous Stipulation and Order because his Order of Dismissal provided:

No written stipulation signed by the parties postponing the final action

beyond three (3) years has been filed as required by Rule 1-041E of the

N.M.R.C.P.

Order of Dismissal, attached hereto as Exhibit C.

Clearly the matter was not dismissed because of any failure by the state, but

because Judge Rich was ignorant of the fact that the matter had been stayed. The Order

of Dismissal attributes the failure to prosecute to the plaintiff. None of the pleadings

filed by the City of Gallup, the United States, or Judge Rich align the State of New



Mexico ex rel. State Engineer as a plaintiff. Additionally, the state finds no record that
notice of the dismissal was served on the state. Apparently the U.S.D.0.J. overlooked
relevant pleadings in developing its version of the history of the case as set forth in its
report. This is at odds with the U.S.D.0O.J. allegation that the dismissal came as a result
of the state's failure to prosecute.”

The U.S.D.C.J. also alleges that it complied with the terms of the five year stay
and engaged in certain studies while the state did not:

In accordance with that agreement, the United States contracted for many

studies, one of which was a hydrographic survey of a majority of Indian

water users . . . [and] [n]otwithstanding the State's prior commitment to

conduct studies necessary to adjudicate the waters of the Basin, the United

States now offers to initiate that task . . .
U.S. Report, p. 3. Contrary to the implications of the U.S.D.0.J., the state undertook a
hydrographic survey of the region while the matter was stayed. While the U.S.D.O.J.
condemns the state for its lack of diligence to adjudicate the Zuni River basin, it ignores
the fact that when the case was dismissed in 1990 it neither opposed the dismissal nor
requested that it be reinstated. For at least the last eleven years the U.S.D.0.J). has been
no more diligent than any other party in advancing the adjudication of the Zuni River
basin.
II. The U.S.D.0.J.'s Report is Not Responsive to the Court's Order of March 30, 2001

This court's Order of March 30, 2001 required that the state and U.S.D.0O.J. confer

prior to May 31, 2001, and to file by that date a procedural and scheduling order to

initiate the adjudication of the Zuni River basin. Shortly before the deadline, the state

? Additionally disturbing is that the U.S.D.0.].'s attorney. Charles O’Connel had also affirmatively stated
in his March 22, 2001 letter to all the Zuni Defendants that the dismissal of the matter in 1990 was because
the *State failed to move the case forward.” As noted above, this is not a correct statement, but might well
affect perceptions of the state's attitude toward cooperating in the future survey and adjudication process.



inquired of the U.S.D.O.J. to gain insight to what it might propose to the state. Rather
than "confer" with the state, it merely informed the state of the contents of the report it
intended to file. Clearly, the U.S.D.0.J. did not intend to confer with the state. Suffice it
to say, the U.S.D.0O.J.'s "procedural and scheduling order” in the state's opinion does not
comply with the court's March 30, 2001 Scheduling Order, so no agreement between the
parties appears possible.

I11. The State and the U.S.D.O.J. Have not Reached an Agreement Regarding the
Abilities of the Parties to Plan for and Complete This Stream System Adjudication

By filing its report without conferring with the state, it appears the U.S.D.O.J. has
unilaterally concluded that no agreement is possible. The state committed to the court at
the hearing on March 27, 2001 that it would evaluate any proposal the U.S.D.0.J. might
make with regards to an adjudication of the Zuni River basin at this time. The
U.S.D.0.).'s refusal to meaningfully "confer” with the state subsequent to the March 27,
2001 hearing, makes it clear that the U.S.D.O.J. seeks to have the court order this
adjudication regardless of any commitment to its future. The state concludes that without
a commitment of resources for its completion, it is irresponsible to initiate an ill-fated
adjudication.

The state is presently involved in the adjudication of numerous river basins and in
the litigation of multiple federal claims. These alone are straining its resources to the
utmost. Many basins in addition to the Zuni remain to be adjudicated. Most significant
among these is the Middle Rio Grande, which includes the Albugquerque metropolitan
area, the MRGCD, the largest number of pueblos in a single adjudication, and it will
present legal, factual and logistical challenges that make it a daunting task to complete

once commenced. Additionally, ongoing new interstate river disputes and the ever



increasing difficulty of meeting New Mexico's Pecos river delivery obligations to Texas
are already drawing state attorneys and State Engineer staff away from adjudication
activities. Significant logistical problems for the state and the State Engineer are once
again developing. While the state does not discount the need to adjudicate the Zuni, its
remoteness, lack of a large population center, and lack of significant irrigation presents
no real legal urgency; certainly, the U.S.D.O.J. has not offered any basis for urgency.
Apparent, as always, is the U.S.D.0.]J."s presumption that all state concerns are merely
secondary to those identified by the U.S.D.O.J.

It should be noted that the state has a detailed written Adjudication Plan.” This
plan provides a comprehensive analysis of the state's intention to and the process by
which it will adjudicate all its waters, the order in which it intends to perform the
adjudications, and the resources which will be necessary to accomplish the task. It
underscores the limits on the existing resources of the state and the State Engineer that
impact on or are impacted by existing adjudications and litigation, as well as the
magnitude of the additional task of completely adjudicating all those waters of the State
of New Mexico which have yet to be addressed. The Plan contemplates that it will take
additional funding in excess of $150,000,000 and staff in excess of 250 personnel years
to complete the task. Completion of the plan is a direct function of budgeting and the
availability of qualified personnel.

The order of magnitude of these numbers make patently clear that at this time, the
state’s ability to commit to undertake and complete the adjudication of the Zuni River

basin - even with some degree of financial and logistical assistance from the U.S. - is

* New budgeting, strategic planning and the requirement of numerous approvals prior to its release prevent
this summary from being provided at this time. It will accompany any motion filed by the state to which
this summary is germane.



unrealistic. As such, the state is unwilling to volunteer to undertake this adjudication.
Because it appears equally clear that the U.S.D.0O.J. is unwilling to abandon this
litigation, except as it dictates, the parties are clearly unable to reach agreement unless the
U.S.D.0O.J. agrees at a minimum to continue to pursue additional for the adjudications
completion. Therefore, and pursuant to the court's March 30, 2001 Scheduling Order, the
state proposes the following proposal for proceeding once the stay in this case is lifted.
1V. The States' Proposal for Proceeding Once the Stay in This Case is Lifted

The court's March 30, 2001 Scheduling Order, and the related Order granting the
State's Motion for an Extension of Time provide that the state has until July 6, 2001 to
file this proposal for proceeding once the stay in the case is lifted. The U.S.D.O.J. has
already filed its report. Additions, suggestions or other comments relevant to the
U.S.D.0O.J. report and the state's proposal shall be filed no later than July 20, 2001,

The state now proposes that a status and scheduling conference should occur
immediately after that comment period ends, to 'followed by a briefing schedule for
motions directed to the face of the U.S. Complaint, under the following terms:

1. On July 30, 2001, a status and scheduling conference shall be held.

2. On July 30, 2001, the stay in this case shall be lifted.

3. Pleadings directed to the U.S. Complaint shall be filed no later than
November 30, 2001.

4, The U.S. shall file its response to such pleadings no later than March 31,
2002.

5. Replies shall be filed no later than May 31, 2002.



6. A hearing at which oral arguments shall be heard regarding any such
motions shall be held in July, 2002, the date to be announced by the court.

7. Depending upon the court's ruling on the motions, parties already served
shall answer the Complaint by September 30, 2002.

V. Conclusion

The state does not presently have the resources to undertake the adjudication of
the Zuni River basin. Such resources will not be available in the foreseeable future. In
any event, the urgency of other adjudications and litigation precludes contemplating the
Zuni River adjudication in a time frame which the U.S. would find acceptable.
Nonetheless, the State of New Mexico's Adjudication Plan does contemplate the
adjudication of the Zuni River. As such, the state requests that the Court order the U.S.
to fund this adjudication to its completion, or in the alternative, adopt the state's proposal
for proceeding once the stay in this case is lifted.

Respectfully submitted,

At ,

DL Sanders v

Edward C. Bagley

Special Assistant Attorneys General
Attorneys for the New Mexico State
Engineer

P.O. Box 25102

Santa Fe, NM 87504-5102
Telephone: (505) 827-6150

Fax: (505) 827-6188




Certificate of Service

I certify that on this Sth day of July, 2001, a true and correct copy of the foregoing
pleading was mailed by first class mail to the attached list of counsel of record and pro se
parties:

A %ﬂ/
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IN THY DISTRICT coune

CTTL . ALLUP, et al., )
)

Plaintiff, )

)

— - )

)

UNT ATES, et al., )
)

Tefendants. )

AMENDED
STIPULATION AND REQUESTS
FOR INJUNCTICON AND STAY

I iinc.ff City of Gallup and defendants United States of

Amevic , Zuni Indian Tribe of New Mexice, and State of Wew Mexico
ex “.E. Revnolds, State Engiﬁeer, agree as follows, for and
in ¢~ Jderation of these mutual p;omises and the Stipulation and
Con to Dismissal of the named.parties and the State of New
Mexi«~. 1n 1its proprietary capacitv filed ir United States of

Americ and Zuni Tribe v. City of Gallup, U.S5.D.C. Cause Civ. No.

R2-1: M, a copy of which is attached hereto as Fxhibit 1 and
the - ovisions of which are incorporated herein by this
refe:. :e:

All stipulating parties excépt the State Engineer
reque. - the Court to enter an injunction as described in para-
graph below. Plaintiff City of Gallup and the State FEngineer
conse: . to the Court staying this action, after consideration of
the i: 'unction described in paragraph 7, until a period of five
vears s elapsed from the date this stipulation ig filed, or

until he date of completicon of the comprehensive water resource

EXHIBIT

A




ant use study and hvdrographic survev described in paraqraphs §
and ¢ below, whichever is earlier. AlY other stipulating parties
request such a stay after the Court's imposition of the injunc-
tion described in paragraph 7 helow.

2. All stipulating parties except the State Engincer agree
to join in a request as detailed in the attached Fxhibit 2, which
is i1ncorporated herein by this reference, that the State Engineer
declare the groundwater resources of the Zuni Basin to have
re:..a~nably ascertainable boundaries, as more fully described in
Exi - »it 2.

3. The 2%uni Tribe of New Mexico agrees to voluntarily
sul-'t to the State FEngineer an annual repert of anvy new

apr ~priations of water or modifications of existing water

ric , for five years from the date of the filing of this

Y

agr -ment, or until the date of the completion of the water
rec rce and use studies described in paragraph 5 Dbelow,
whi ~ver is earlier.

{. The City of Gallup, the Zuni Tribe of Wew Mexico, and
the nited States except as noted in this paragraph, agree to
for r new appropriations of any waters for uses other than
excl .ively domestic ones, from the area of the Zuni River Basin
as ¢ scribed in Exhibit 2, for a perioé of five years or until
the ate of completion o0f the water resource and use studies
descr bed in paragraph 5, whichever comes first. Nothing in this
stipu ation, either express or implied, 1is intended to limit,
resty rct, or otherwise impair the legal rights if any, of the

Navai Nation and members of the WNavajoc Tribe, including the

-2



Nava > allottees, to develop, use, or ophnrwise appropriate water
from anv source within the area of the Zuni River BRBasin, as
desc. ‘bed in Exhibit 2. Furthermore, this stipulation dces not
prohi. it the United States, acting thfough the Public Health
Service - Indian Health Service, Bureau df Indian Affairs or any
other federal agencyv, from aiding, funding, developing, or
otherwvise assisting in the use of water rescurces for the Navajo
Nation or members of the Navajc Tribe, including the Navajo
allottees. This Paragraph shall not be construed as a consent by
the City of Gallup and the Zuni Tribe of New Mexico to
appropriation of water by the Navajo Nation and members of the
Navajo Tribe and shall not preclude the City of Gallup or the
Zuni Tribe of New Mexico from tafinq action in federal or state
cou: to attempt to prohibit such appropriation if deemed
nec. -zary. |
3. The United States and the Sfate Engineer agree to enter
fori -rith into a cooperative arrangement between the Bureau of
Indi. . Affairs and the State Engipeer +to study the water
reso:  ces and existing water uses of the area of the Zuni River
Basir described in Exhibit 2, and pledge their hest efforts to
the ¢ .mpletion of the same, The United States agrees that the
Burez of Indian Affairs will conduct a computer modeling study
of th groundwater resources of the area.:

i,. The United States and State Engineer agree that hoth
parties will cooperate in conducting a hydrographic survey of
existinc water uses according to established State Engineer

Office standards. The United States and State Engineer agree to
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Jdoverit results between thpmuﬂlveﬁ oM a mutually
hasis. Recognizing that time is of the essence in this
both parties agree tn make nﬁery reasonable effort to
11 farets of the comprehensive studies described herein

'~ years following the date of filing of this stipu-

v11 stipulating parties except the State Fngineer aygree
any new appropriations of water for uses other than
demest .~ ones from the area of the Zuni River Basin
od in Exhibait 2 until! the expiration of five vears from
+f the filing ot this stipulation or until the date of
of the comprehensive “study and hvdrographic survey
in paragraphs 5 and 6, whichever comes first. Said
irther agree to seek an order in this case enjoining the
ineer from granting permits for new appropriations for
- than exclusively domestic ones in the area described
t 2 until five vears elapse from the date of the filing
tipulation or until the comprehensive study and hvdro-
urvey described in paragraphs 5 and 6 are completed,
occurs first. The State Engineer agrees that he will

- the request for such an injunétion.
The United States, the Zuni Tribe of New Mexico, and the

'ineer agre. to cooperate in the development of evidence

1, and to stipulate insofar as possible on the legal

-s of, the Zuni Tribe's claims for federally reserved and

il water rights under federal law, in order to clarify

yw the issues and to avoid needless litigation in the
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future,
9. All stipulating parties recognize that anv partv to this

litigaticen or anv other entity remains free to seek relief from

v

the court to the extent that it deems its rights under this
agr. “ent to be violated or its .interests otherwise infringed.
All —::ipulating parties agree tcljoin in the defense of those
part of the stipulation to which they have agreed against anv
chal'onge by any entity, whether partv to this stipulation or
not.

c. All stipulating parties agree to make 2ll reasonable
effc-ts individua.ly to obtain, and'to join in support for,
fund:~g to finance the provisions of paragraphs 5 and 6 of this
stipuiation from the New Mexico State Legislature and the United
States Congress. The parties join in this agreement in recogni-
tion that the agreements herein, if effectuated, will result in

substa:tial savings to all parties.

DATED: 3/26/55

/)Beoée«h, zﬁ’,ws/,{awz

William L. Lutz £/8S
United States Attorney 37 /

Herbert A. Becker
Assistant United States Attorney

55'}:(3 hen G. Bdyden j‘l’ !
n G.

Attgrney for {he Zuni Trlbe 3/‘,5/€§
of New Mexico
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/James Zay Mason 7 LS
Attorney for. the Clty of Gallup }y&'/ﬁr

Erfc R. HBiggs

Special Assistant Attorney General
Counsel for the State of New
Mexico ex rel. S.E. Reynclds,
State Engineer



IM THE DISTRICT COURT OF McKINLEY COUNTY ;55
/

FOo "HF STATE OF NFEW MEXTCO

Fl LE D
APR 91985

DISTRCT COURY &
0>M¢Mncmmn

CITY OF GALLUP, et al.,

Plaintiff,

vs.

No. CV-B84-164

UNTTED STATES, et al.,

— e Nt el g i et e et

Defendants.
AMENDED
ORDER ENJCINING STATE
ENGINEER AND STAYING ACTION

This matter came before the Court on certain parties'
amended Stipulation and Requests for Injunction and Stay, the
terms of which are hereby incorporateé in full bv this reference.
The Court having considered the same, and being otherwise fully
advised in the premises,

TT IS FOUND that the Court has jurisdiction over the parties
and :he subject matter.

“T IS ORDERED that the State Engineer be, and he hereby is,
ENJOTIED from granting permits for any new appropriations for
uses other than exclusively domestic ones, including livestock
watering and noncommercial gardening under N.M. Stat. Ann.
§72-12-1 (1978}, in the area referred te as the Zuni Basin in
said stipulation and described in Exhibhit 2 thereto, as bounded
by t~e Gallup, Rio Grande, and Bluewater underground water
basi: 3, the headwaters of the Little Colorade River, and the
state linc, until five years elapses from the date of the filing

of soid stipulation, or until the date of completion of the

compr:hensive study and hydrographic survey referred to in said

EXHIBIT

1 B

v



stipulation, whichever occurs first.,

IT IS FURTHFER ORDWVRED that this action be, and it is herebv,
"PAYED in its entirecy until a period of five vears has elapsed
vom the date of the filing of said Stipulation and Requests for

ur.ction ard Stayv, or untii thé date of completion of the

comprehensive study and hydrographic survey referred to in said

“-ipulation and Requests for “Injupction and Stay, whichever
) ™,

nocurs first,

toproved as for form:

oot ot Dy %/ﬂé/ ff,/«mz /R

wiiliam L. Lutz
U.ited States Attorney

H. ‘hert A. Becker
Ausistant United States Attorrev

s ol 5/ES

St¢ohen G. Bogden
Attorney for the Zuni Tribe
of New Mexico

Snse (g Mosor B, o0 pe- plons ol Y1fcs

Attorney for the City of Gallup

Eric R. Biggs

Special Assistant Attorney General

Counsel for the State of New Mexico
ex rel. S. E. Reynolds, State
Englneer
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. SLUIDEE T
ELEVENTH MUDICIAL DISTRICT B 1) o'
COUNTY OF McKINLEY
STATD OF NEW MEXICO

e o 2 33 19
CITY OF GALLUP, et al.,
Plafintit€s

VS No. CV-84-164

UNITE> STATES OF AMERICA,
ON ITs BEHALF AND ON BEHALF OF IT WARDS, et al.,

Defendants.

ORDER OF DISMISSAL

The Court having reviewed the file in the above
entitled cause finds that the Platptiff has faifed to bring
such action or proceeding to its final determinatinn for a
period of at least three (3) years after the filing of said
action and that no written stlpulatién signed by the parties
postzoning final actlion beyond thrée.(B) years hag heen
filed as required by Rule 1-041E of N.M.R.C.P.

IT IS THEREFORE ORDERED that Fhe above entitled

caug:- be and the same is hereby dismissed with prejudice.

/3 Joseph L Rk

Joseph L. Rich
Distcict Judge

EXHIBIT

C
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