IN THE UNITED STATES DISTRICT COURT P T

FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA, ) /,f‘ P
)
Plaintiff, ) o ;
)
v, ) 01-CVv-00072-BDB/ACE
)
STATE QF NEW MEXICO, ex rel., STATE ) ZUNI RIVER BASIN
ENGINEER, A & R Productions, ef al., )
)
Defendants. )
)
)
ZUNI INDIAN TRIBE’S

MEMORANDUM IN SUPPORT OF MOTION TO INTERVENE

The Zuni Indian Tribe (“Zuni” or “Tribe”), by and through its counsel, Williams, Janov & Cooney,
P.C., states the following in support of its Motion to Intervene:

1. Zuni May Intervene As A Matter Of Right.

FED. R. Civ. P. 24(a) recognizes a party’s right to intervene as a matter of right where the party
has an interest in the property or transaction which is the subject matter of the action and its interests are
not adequately represented. The Zuni Indian Tribe has a proprietary interest in its water rights in the Zuni
River basin, where the Tribe’s homeland is primarily located and where it has resided from time
immemorial. The Tribe must protect its rights from diminishment in this adjudication. Zuni clearly
satisfies the requirement of FED. R. Civ. P. 24(a} that it have a direct interest in the subject matter of action.

Zuni also satisfies the requirement that its interests are not adequately represented. Zuni 1s
currently represented in this action by the United States. Although the United States has asserted claims
on behalf of the Tribe, it also represents other Indian tribes and various federal agencies claiming water

rights in the Zuni River basin. It long has been recognized that, particularly where the United States



represents various interests in an adjudication and claims rights on its own behalf and that of various
entities, a conflict of interest exists such that Indian tribes may intervene as a matter of right in order to
protect their property rights. State of New Mexico v. Aamodt, 537 F.2d 1102, 1106-07 (10" Cir. 1976),
cert. denied, 429 U.S. 1121 (1977). See generally Arizona v. California, 460 U.S. 605, 614-15 (1983)
(Intervention, whether permissive or otherwise, is proper, because Indian tribes” water rights are “vital,”
and tribes’ direct participation in litigation “critical to their welfare should not be discouraged.”). Here,
the United States cannot adequately represent the interests of the Tribe and pursue claims on its own behalf
and that of other federal tribes and agencies. Zuni is entitled to intervene in this action as a matter of right.
2. Alternatively, Zuni Meets The Requirements For Permissive Intervention.

FED. R. C1v. P. 24(b) allows a party to intervene by permission of the Court if its claim and the
main action have questions of law or fact in common. This adjudication covers the use and ownership of
water rights in the Zuni River basin. Clearly, since Zuni claims a right to the surface and underground
waters of the Zuni River basin, Zuni’s water rights claims raise the same issues as those already before
the Court in this case.

FED. R. C1v. P. 24(b) allows permissive intervention where no prejudice to the parties or delay will
result. No prejudice or delay will occur in this instance. This case is in its infancy. The parties have not
yet even developed a scheduling order, no evidence has been taken, and no reports have been filed with
the Court. Because this case is in such an early stage, intervention by Zuni will neither delay its resolution

nor cause prejudice to any party.



The Zuni Indian Tribe, therefore, respectfully requests that this Court grant its Motion to Intervene

as a Plaintiff in the above-captioned cause.

Respectfully submitted,

WILLIAMS, JANOV & COONEY, P.C.

By: /W W

Ausan M. Williams
Jane Marx, Of Counsel
2501 Rio Grande Boulevard NW
Albuquerque, New Mexico 87104-3223
Telephone: (505) 842-6961
Facsimile: (505) 842-6028
Counsel for Zuni Indian Tribe

~-Certificate of Service-

o/
[ hereby certify that on the ﬂi day of April, 2001, a true and correct copy of the foregoing was
served by United States Postal Service first class, postage pre-paid mail to the following:

Raymond Hamilton, Esq.
United States Attorney’s Office
District of New Mexico

P.O. Box 607

Albuquerque, NM 87103

Charles E. O’Connell, Jr., Esq.

United States Department of Justice
Environment and Natural Resources Division
P.O. Box 44378

Washington, D.C. 20026-4378

Vickie L. Gabin, Esq.

Special Master

United States District Court for the
District of New Mexico

P.O. Box 2384

Santa Fe, NM 87504-2384

Darcy S. Bushnell, Esq.

United States District Court for the
District of New Mexico

333 Lomas Boulevard NW, Suite 610

Albuquerque, NM 87102-2272

Kenneth J. Cassutt, Esq.
Cassutt, Hays & Friedman, P.A.
530-B Harkle Road

Santa Fe, NM 87505

David R. Gardner, Esq.
P.O. Box 62
Bemalillo, NM 87004

Jeffrey A. Dahl, Esq.

Lamb, Metzgar, Lines & Dahl, P.A.
P.O. Box 987

Albuquerque, NM 87103-0987



Tessa T. Davidson, Esq.

Swaim, Schrandt & Davidson, P.C.
4830 Juan Tabo NE, Suite F
Albuquerque, NM 87111

Bruce Boynton, I1I, Esq.
P.O. Box 1239
Grants, NM 87020

Willham G. Stripp, Esq.
P.0. Box 159
Ramah, NM 87321

Robert W. lonta, Esq.
McKim, Head & lonta
P.O. Box 1059
Gallup, NM 87305

Steven L. Bunch, Esq.
Special Assistant Attorney General
Assistant General Counsel

N.M. State Highway and Transportation Dept.

P.O.Box 1149
Santa Fe, NM 87504-1149

Neil C. Stillinger, Esq.
P.O. Box 8378
Santa Fe, NM 87504

Ernest L. Carroll, Esq.

Losee, Carson, Haas & Carroll, P A.
Box 1720

Artesia, NM 88211

Sunny J. Nixon, Esq.

Rodey, Dickason, Sloan, Akin & Robb, P.A.
P.O. Box 1357

Santa Fe, NM  87504-1357

D.L. Sanders, Esq.

Edward C. Bagley, Esq.

Special Assistant Attorneys General
P.O. Box 1148

Santa Fe, NM  87504-5102

Dorothy C. Sanchez, Esq.
715 Tijeras NW
Albuquerque, NM 87102

Stephen P. Shadle

Westover, Shadle, Carter & Walsma, P.L.C.
2260 South Fourth Avenue, Suite 2000
Yuma, AZ 85364

Randolph H. Barnhouse, Esq.
Rosebrough & Bamhouse, P.C.
P.O. Box 1744

Gallup, NM 87305

Mark A. Smith, Esq.

Jocelyn C. Drennan, Esq.

Rodey, Dickason, Sloan, Akin & Robb, P.A.
P.O. Box 1888

Albuquerque, NM 87103

Mark H. Shaw, Esq.
3733 Eubank Boulevard NE
Albuquerque, NM 87111

John B. Weldon, Jr., Esq.

M. Byron Lewis, Esq.

Mark A. McGinnis, Esq.

Salmon, Lewis & Weldon, P.1..C.
4444 North 32" Street, Suite 200
Phoenix, AZ 85032

Albert O. Lebeck, Ir.
P.O. Drawer 38
Gallup, NM 87305

David R. Lebeck
P.O. Drawer 38
Gallup, NM 873035

Sandra S. Drullinger
818 E. Maple Street
Hoopeston, IL 60942

Kimberly J. Gugliotta
158 W William Casey Street
Corona, AZ 85641

Gerald F. McBride and Myrrl W. McBride
2725 Aliso Dnive NE
Albuquerque, NM 87110



Ted Brodrick
P.O. Box 219
Ramah, NM 87321

Ann Hambleton Beardsley
HC 61, Box 747
Ramah, NM §7321

Louis E. DePauli, Sr.
1610 Redrock Drive
Gallup, NM 87031

s w3

Iahe Marx, Of Counsel
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