IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW.MEXICO

UNITED STATES OF AMERICA, 0SAUG 18 PH 2: 21

and
STATE OF NEW MEXICO, ex rel.
STATE ENGINEER.

Plaintiffs.

PR

O Cee MG Wy ey
CLERALRUUUESOUE

and _

ZUNI INDIAN TRIBE and .
NAVAJO NATION, 01-CV-00072-BB/WWD--ACE
Plaintilfs-in-Intervention, T
- ZUNI RIVER BASIN
V. ADJUDICATION
A & R PRODUCTIONS, er al.,

Defendants.

ZUNI INDIAN TRIBE'S -
RESPONSE TO ORDER TO SHOW CAUSE.

The Zuni Indian Tribe submits the following comments in response to the Special Master’s
Order to Show Cause R_e.; Stream System-Wide Issue (Dkt. No370) Zuni concurs generally in the
response of the United States. The rights of each ana-eyefy"watcr user must be determich ona
case-by-case basis, and _thc Zuni Tribe secs noneed to dcviut; from the sub-area by sub-area, subfile
by subfile, proc-edurc already in place in this case.

To the extent the Special Master suggests that a élrezir;_s.};'s_;em-widc adjudication of domestic
water rights is appropriate, Zuni questions how this can ._oc.:c.'li.fr.consistcnt with state law. Actual
beneficial usc is the basis, the measure and the limit of the right under state law to the usc of water.
N.M. Const., art. 16, § 3; N.M. Stat. Ann. § 72-12-2. This_’is'an individually-based deterr_nination;

no system-wide, generic determination of the measure of domestic well rights can be made, and



N.M. Stat. Ann. § 72-12-1 and § 72-12-1.1 do not ;;rovide olherv.vise. The state law beneficial use
standard is clear. -

Thus, although Zuni Tribe agrecs with the S:p_c.:;'ial Master that the United States” and the
Statc of New Mexico's decision to offer individual i)r;posqc_i _Consent Orders for domestic water
rights recognizing actual historic beneficial use, or iﬁ -E..ll. amount not to cxceed .7 acre feet per year,
may be perccived as controversial across the b_asin. such apparcﬁfcontrovcrsy does not obviate the
obligation to proceed on a subfile by subfile basis to df:tcrmi-r;c the actual water rights of each
claimant.

The Special Master may be suggesting that a _legal-issqé_pxisls as to whether the Statc and
the United States h.avc the authority to offer individ.'ual water ciaimants a settlcmcnt_i.n'thc amount
of .7 or actual historic use, and that this issue should‘-i).c heard on a stream-wide basis. While Zuni
belicves that no question exists that the Plaintiffs have that at-lthority, even if the Special Master
decides to hear this legal issuc in a basin-wide legal proceeding, this will not eliminate the need to
determine each domestic well right on a case by case basis.

Thus, Zuni can conceive of no other way to proceell that offers each individual an
opportunity to either accept the proposed Consent Or&cr_or objén;l to it and have the opportunity to
be heard on his or her objecltions. The Tribe thcrcfo_r_c_'_respectfull); suggests that the Special Master
retain the existing procedural and scheduling approaf::-h. |

Respectfully submitted,
JANE MARX, ATTORNEY AT LAW, P.C.
By:__ |10 Wy X
Jane Marx
2825 Candelaria Road NW
Albuquerque, New Mexico 87107
Telephone: (505) 344-1176

Facsimile: (505) 344-8694
Attorney for the Zuni Indian Tribe




CERTIFICATE OF SERVICE

I hereby centify that a true and correct copy of the foregoing Zuni indian Tribe's Response
To Order To Show Cause was mailed first class to all attorneys and parties of record on the attached
distribution list on this _{&M™day of August, 2005. '

Nang wor &

V' Jane Marx
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Peter B. Shoenfeld, Esq.
P.O. Box 2421}
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Sunny J. Nixon, Mark Adams

Rodey Dickason, Sloan, Akin & Rohb, P.A.
P.O. Box 1357
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Louis E. DcPauli, Sr.. Esg., Pro Se
1610 Redrock Drive
Gallup, New Mexico §7031

Stephen R, Nelson, Esq.

Johnson & Nelson, P.C.

P.O. Box 25547

Albuquerque, New Mexico 8§71235-5547

Susan C. Kery, Esq.

Sheehan, Sheehan & Stelzner
P.O. Box 271
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Cheryl Duty, Pro Se
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Ramah, New Mexico 87321

John B. Weldon, Byron M. Lewis, Mark A.
McGinnis

2850 East Camelback Rd.. Ste. 200
Phoenix, Arizona 85016

Clara M. Mecreer, Pro Se
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Yuma, Arizona 85364

David Candclana. Pro Sc
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Jarmes C. Brockmann, Esq.

Stemn & Brockmann, P.A.

P.O. Box 5250

Santa Fe, New Mexico §7502- 5’50

William J. Cooksey. Csq.

Dubois, Cooksey & Bishchoft, P.A.-
2020 Fourth Street NW -

Albuquerque, New Mexico 87102—4130

Mark Smith, Thomas Outler, Jocclyn Drennan
P.O. Box 1888
Albuguergque. New Mexico 87103 .

Mark H. Shaw, Esqg.
9700 Entrada Pl. NW
Albuquergue, New Mexice 87114-3776

Christina Bruff DuMars, Charles T. DuMars,
Tanya L. Scott

Albuquerque Plaza

201 Third St. NW, Suite 1370

Albuyuerque, New Mexico 87102

Cullen Hallmark, Esg.
Garber & Hallmark

P.O. Box 850

Santa Fe, New Mexico 87504

John W . Utton, Esqg.

Shechan, Sheehan & Stelzner, P.A.
707 Broadway NE, Suite 300

P.O. Box 271

Albuquerque, New Mexico 87113
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