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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW MEXICO 

 

 

UNITED STATES OF AMERICA,    ) 

AND        ) No. 01cv00072-MV-WPL 

STATE OF NEW MEXICO ex rel. STATE  ) 

ENGINEER,       ) ZUNI RIVER BASIN 

Plaintiffs,     )  ADJUDICATION 

v.       ) 

)  Subfile No. ZRB-2-0038 

A & R PRODUCTIONS, et. al.,    )   

Defendants.     ) 

__________________________________________) 

 

DEFENDANTS’ MOTION TO STRIKE PLAINTIFFS’ UNTIMELY REPLY BRIEF  
 

Defendants Pro Se, Craig L. Fredrickson and Regina R. Fredrickson (hereafter the 

“Defendants”) respectfully submit Defendants’ Motion to Strike Plaintiffs’ Untimely Reply Brief, 

specifically: all portions of Plaintiffs’ October 14, 2016 joint reply pertaining to the United 

States motion to exclude expert opinion testimony (Joint Reply to Motion to Exclude) (Doc 

3327).  

Plaintiffs failed to file and serve the foregoing pleading within the time prescribed by 

D.N.M.LR-Civ. 7.4 and did not seek for an enlargement of time, also required by D.N.M.LR-

Civ. 7.4. As such, Plaintiffs’ untimely reply brief should be stricken. Pursuant to D.N.M.LR-Civ. 

7.1(b), the Motion to Exclude is ready for decision absent Plaintiffs’ untimely reply brief. 

BACKGROUND 

On September 14, 2016, Plaintiff, the United States of America, moved to exclude the 

testimony of the Defendant, Mr. Fredrickson, under the authority of Daubert v. Merrell Dow 

Pharms., Inc., 509 U.S. 579 (1993), and its progeny (Motion to Exclude) (Doc 3316). 
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Defendants submitted a timely response on September 28, 2016, fourteen (14) calendar days 

after service of the motion (Doc 3320). The filing was made electronically through the Court’s 

CM/ECF system. In accordance with the time prescribed by D.N.M.LR-Civ. 7.4, Plaintiffs’ reply 

to Defendants’ response was due fourteen (14) calendar days later, specifically on October 12, 

2016. 

Plaintiffs did not file their reply brief until October 14, 2016, sixteen (16) calendar days 

later, thus exceeding the filing deadline (Doc 3327). Plaintiffs did not move for an enlargement 

of time and did not seek leave to file their reply out of time. They have, therefore, waived their 

opportunity to reply to Defendants’ response opposing Plaintiffs’ Motion to Exclude. Pursuant to 

Local Rule D.N.M.LR-Civ. 7.1(b), “failure to file and serve a reply in support of a motion within 

the time prescribed for doing so constitutes consent that briefing on the motion is complete.” 

It is also noted that Plaintiffs exceeded the length of brief as prescribed by D.N.M.LR-

Civ. 7.5. Plaintiffs’ reply brief (Doc 3327) was 21 pages in length, exceeding the 12, double-

spaced page limit prescribed by the rule. Although the reply addressed both the Plaintiffs’ Cross-

Motion and Motion to Exclude, more than 12 pages were devoted to the latter
1
. 

CONCLUSION 

For the foregoing reasons, this Court should issue an order
2
 striking Plaintiffs’ October 

14, 2016 Joint Reply as it pertains to the Motion to Exclude and, pursuant to D.N.M.LR-Civ.  

______________________________ 

1 Portions of Doc 3327 pertaining to Motion to Exclude: page 2 at lines 5-13 and footnote 2; page 3 at lines 18-21; 

page 4 at lines 1-8 and footnotes 3 and 4; page 5 at line 1; page 8 at lines 11-18; page 9 at all lines and footnote 7; 

page 10 at all lines and footnote 8; page 11 at all lines; page 12 at all lines and footnotes 9 and 10; page 13 at all 
lines; page 14 at all lines and footnotes 11 and 12; page 15 at all lines and footnote 13; page 16 at all lines and 

footnotes 14 and 15; page 17 at all lines; page 18 at all lines and footnote 16; page 19 at lines 1-2; and Doc 3327-2. 

 
2 Defendants reserve the right to move for leave to file a surreply if the untimely reply brief is not stricken.    
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7.1(b), should proceed to evaluate the Motion to Exclude absent Plaintiffs’ untimely reply brief. 

A proposed form of Order striking Plaintiffs’ untimely reply brief will be sent to the proposed 

order mailbox once the docket number of the corresponding motion is assigned. 

Respectfully submitted this 17th day of October, 2016. 

 

Craig Fredrickson /s/ Craig Fredrickson 

 

Regina Fredrickson /s/ Regina Fredrickson 

 

2742 Veranda Rd NW 

Albuquerque, NM  87107 

505-344-1048  
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on October 17, 2016, I filed the foregoing electronically through the 

CM/ECF system, which caused the parties or counsel reflected on the Notice of Electronic Filing 

to be served by electronic means. 

Electronically Filed 

/s/ Craig Fredrickson 

 

Craig Fredrickson 

2742 Veranda Rd. NW 

Albuquerque, NM 87107 

 

(505) 344-1048 
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