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Plaintiffs,

c ~ ~ a . ~ ~

~~aintiffs i~ Ir~~~rv~ntion,

~.

~~~EI1C~~T1~S.

« ! f ~ •' ,

•> ~ .

11/Iy n~an~ ~s Scott T~a-nbul~. ~ ata~ a~ ~s~c~~ia~~ Engineer ~rit~ I~~tura~ ~.~s~uY~~s

~~r~=alts g ~~~~r~~vA~, Inc. ~"~T~~:~") ~i~ ~o~~ ~~ollit~s, ~~lor~ci~. ~ ~av~

~acheiors a~ ~cienc~ de~°ee ~n Oval ~~g~r~~~~°~ ~ fic~zn ~c~lc~aado St~.t~

~J~~~s~~y d ~ a ~r~~e~~f~s~al ~~b~ne~~ ~ac~r~sed ~r~ ~i~~ ~t~t~ of C~l~rad~.

~Ia~.i~ed ~ifi~tes conce~gz~g a~ter~ asso~;iated with the hydrographic s~rv~y of the

Zuni River ~as~n and e Zuni €fiver basin 1~djudi~~tior~,

2. As an employee o~`I~II~CE, the en~in~erir~g ~ar~sulti~g fi~-~n cca~tra~ted by tie

ITnited State t~ per~orzn the hydrog~°a~~i~ ~a~~-vey ~f t ~ ~~n~ ever ~~sir~, I
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perfarm field visas todocument a.nd veri£g~ ~vat~r features ~vitl~in ~.nnd thr~~~l~out

the basin to support any technical a~a~ysis ~ssociat~d nth the Zuni ~v~r basin

Adjudication. I also camput~ water qu~ntz~i~s ass~~z~ted with these feat~ar~s

based upon available information and by ~~S~lying accepted engineering

methodology.

3. I have reviewed alt the ~~ez~a1 av~il~ble ~c~nc.eraaing ~-leery Ray tJ~zzle a.~d

12ebecca tJrizzle, Subfile ZR~-4-0159 {46Defendarpi:s"~. ~'he real property

associated with this subfil~ xs loGa~ed ~n the SERE quarter-q~zarter of section 29,

"~"ownship 12 North, Rage 1$ 'V+Iest, New 1Viexico Principal M~ridiaza ~s~e

Attachment A — ~-€ydrographic Suzvey map for Subfil~ ZR..~-4-0169}. The

material in my review included nmt~s, photographs, and geaspatial data

callected try Ia11~.CE e~girzeers d~,rrzng vasits t~ tie Defendants' p~opez~y, as well

as the Defendants' S`ub~le An~weY, filed Niarckz l~, 2008 ("20(~S Ans~we~"), their

Amendment to Subfile Answer, fled Septem~ier 1 b, 201 ~ ("20l 1 Amendment"),

az~d the .,Response dt~ Plaint~fs' ~'irst,~'oint I~iscUv~~°y ~equ~,sts dated Jae 7,

20I 5 ("I3iscov~ry R~sp~r~se"). I~ each ~f these do~.aa~aents, the ~ef~~ad~nts

rake claims to thee° I~isto~~ grater use ass€~c~ated with ~ single will on the

pr~p~rty.

4. The well is identified by NRCE hydr~~aph~c sua-~ey ~I~ number 2A-1-035

(Office of the State Engineer file cumber ~153~) as spa ors the I-~~dr~gra~l~rc

Survey Map for Subfile ZR~-4-0169. ~'he ~ia~r~ti~fs' ~:o~se~t C~rd~r for this

s~abfil~ of~'e~ed a ~te~ righ# of 2.424 acre-~'e~t ~~r annum ("AFY"} far well 2l-~-
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1-~i103~ associated with historic use and a pri~~i~y date of ~e~e bar ~1, ? ~5t~9

bas~cl on the drilling date stated in the New Mexico Office of ih~ ~~a~~,

E~g~~~~r's {66NI~~5~'99) Point of diversion S~a~- ~r~ fir Deli G153~. I~ ~ ~~r

200 answer and ~is~~very Response, the 3~efenclan~s disag~°~ed ~i~~ ~ ~

~ffer~d r~gl~t, asserting instead a right of ~p t~ 3.0 AF's fc~r historic use,. ~ ~~

~efen~ants have exp~°essed no c~isagreem~nt with the off~rec~ ~ris~rity date.

~. I~ their 2~0~ Arsswer and I~~s~overy response, defendants incl~.d~~ a

~abulati~~ of the daily and ar~ual historic water use ass~cia~e~ with their

property. Table 1 lists the q~aantitres Defendants claim. 1~Itnou~h ~h~ sum ~~'t~~

vva~e~ ~s~s presented by the I)efenda~ts is sligh~l~ less than 3.0 ~FY, it i~

a~~arent fram the 200 Answer that the I~ef~~adan~s Maim that the l~~st€~ri~~.l

water use assoc~at~d witP~ ~v~112~i-1- 035 is 3.0 !~~'~' (see 200 ~ns~v~re "~~r

ialSit"isls~ai 1.~S2aS 52`~ ~~1"t~ft ~C3a,it'~'~ni i~ ~~aY'~~ ~i;~'E iC',~i."~.

~'~~1~ 1 ~ I~~~r IJ~~ fir ~112A~~- X35 ~~ser~e~ by ~~~°e~ ~~~~

IJ~~ 
a~l~ ~n~~a~~ A~r~a~°~~~ ~~~°

Ga~~~~ ~~~lons ~x~~a~
~ouse~hold 90 32,850 0.1 ~ 1
ivesto~k 1 fly 3 ,325 0.1 ~ ~

harden ~ X96.45 692,2fl4 2.124
g1~~SN5 .9~~ 109y~0o o.J~~

~r~vironrr~ent ~~~ ~03,29~ x,317
Totals 2674.45 97ciq 1 ~4 2.96

6. used upon my review of all tie available material associated ~%v~th Su~f~e
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ZRB-4-0169, I conclude, as explained in greater detail below, that the water

quantities the Defendants claim do not appear to be based upon any actual

measurements or estimates of historical beneficial use. Rather, the claimed

quantities appear to have been selected so that the sum of the individual uses

totals 3.0 AFY and therefore matches the right Defendants claim.

HOUSEHOLD WATER USE

7. The Defendants claim a household water use of 90 gallons per day or 0.101

AFY (see Table 1). The 2008 Answer provides no basis or justification for this

amount. In their Discovery Response, the Defendants provided a supporting

document which states that the average person uses 101.5 gallons per day.

Based upon my research, the document provided appears to be prepared by the

City of Philadelphia and is available on the city's website at:

http://www.phila.~ov/water/educationoutreach/Documents/Homewateruse IGS.

pdf. Defendants' claim for household use of 90 gallons per day is consistent

with the reference material indicating a household use rate of 101.5 gallons per

capita per day ("gpcd") on which they appear to rely. Typical self-supplied

domestic water use in New Mexico ranges from 70 to 100 gpcd.l It should be

pointed out, however, that the daily use values are reported on a per capita basis

and should be multiplied by the number of using persons to determine total

' Longworth, J. W., Valdez, J. M., Magnuson, M. L., and Richard, K., New Mexico Water Use by
Categories 2010. New Mexico Office of the State Engineer Technical Report 54 (2013).
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8. Based on the available evidence contained in the Defendants' 2008 Answer and

Discovery Response, and assuming that both Mr. and Mrs. Grizzle occupy the

residence, the Defendants' total household use at 90 gpcd is 180 gallons per day

or 0.202 AFY.

STOCK WATER USE

9. The Defendants claim a livestock water use of 105 gallons per day, or 0.118

AFY, and a water use for horses of 300 gallons per day, or 0.336 AFY (see

Table 1). The Defendants list "livestock" and "horses" as two separate items

whereas NRCE has treated all domesticated animals in the Zuni River Basin

collectively as "livestock". Thus, the total livestock component claimed by the

Defendants is 405 gallons per day or U.454 AFY.

10. Several animal counts were provided by the Defendants in their Discovery

Response in support of the livestock component of their water right claim.

According to the Defendants' Discovery Response to Interrogatory No. 4, it

appears that the maximum number of animals the Defendants have watered at

any one time during the period of their ownership of the property, 1989-2016, is

20 sheep and goats for 12 months, 6 cattle for 6 months, and 6 horses for 12

months. Atso as part of their Discovery Response, the Defendants provided

supporting material from the Ontario Ministry of Agriculture, Food and Rural

Affairs, which lists typical water use rates for various farm animals. This

document is available online at:

http://www.omafra.gov.on.ca/en lig sh/engineer/facts/07-023.htm. The NMOSE
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prepares similar technical reports listing water use rates for various types s~f

livestock animals in New Mexico.

1 ~ . Applying tie Defendants' anirc~al courts aid the NTJi~SE water use rates,

whzc~ are more ~ef7~cziv~ of c~~sditi~~~ i~ the Zi~ni Diver Ba~1ra than the

~anadia~ use rates, I com~u~e the I~efenda.Ylts' livestock use to be 0.170 A~'~I. I

Then apply tie 50°/m efFcienc~ factor used ire the ~ydro~rap~c s~uvey an the

Zuni River ~3asin to account ~oz' any lasses associated with delivei,~ng d~~nkiz~~

water to livestocl~ and, as shown in Table 2, I calculate tie ~~fer~dar~ts' ta~al

livestock use to be Q.341 AFB. '`his use is equivalent tc~ 304 g~.11ons per day,

quite a fit Tess khan the 40S gallons per day X105 gallons for livestock plus 300

gallops for horses} claimed by the D~fendarnts as shown ~n Table 1 above.

''able 2 - ~..ivestock [Tse f~~ ~~1~ 2A-1-'~U035 ~ss~rt~ by ~f~nd~ ~s

~~° ~~ Heed 1Vlont~as 
at~r Ilse Az~~a~a~ ~~~°~- eat ~~°
( pcd)~ Ga~l~ns Annum

Non-airy 
6 6 10 10 950 0.034Cattle '

H~rse~ 5 12 13 28,470 0.3$7
sheep ._ _ 2D 12 2.2 16,Ob0 0.049
Totals 32 55,480 0.170
~~~ersaon Regiuree~t 

-___ _ __

r~ ~50% eff~zency 110,960 0.341

N' ew Me~cico Yt'aaer Use ~y Categories 2tJ1 ~. New Mexi~a Office of the 5~ate Engineer Technical
Report 54.

.. ;1.

l2. The L)efendants claim a garden use of 1896,45 ~al~ons per day ~a- 2, ~ 24 A~~

{see Table 1). In their 2008 Answer, the 13efenda~ts provided ~hot€~gr~.phs
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zndicating the presence at or e time ~f g lens, ccsrn ~i~lds, end fruit tr~~s tin

their property. !-aside frr~ t~~e af~r~ra~enti~ned phot€~gr~.pl~s, the Def~~daaats

have not pravid~d any ~~f~r~~ati~t~ r~~a~dir~g ~he~r ~r~~atz4z~ ~ract~ces ~~ any

~~her basis for the annual water use of 2.124 AF'Y th~~ claim far garden use.

13. A~t~o~agh gt can be a~~ed, based are the pk~otographs pra~vided, that sarr~e

amount of garden ~rrigatis~n may ~~~e t~~n ~1~ce from well 2A-1-W03S, the

I.~efendants have nit provided any rn~~.surem~n~s, records, ar spec~~ic

information detailing this use. A review o~ aerial ianagery of the I~~f~a~d~.nts'

property shows that they ~a,ve apparen~l~r fe~~~d-cuff, ~r ~arti~Ily fenced-off, an

area adlace~~ to their residence and well 2A-1-W035, which as indicative of a

lawn ~z~ garden area (see .F~ttacl~r~er~t ~ — €J. S. I~e~artrr~esat of .~gri~ulture Farrs~

Servi~~ Agency (~IS~~ ~'S1~}, I~t~~i~~a~ Agricu~~r~ ~rxaage~y Program (I~TA~P),

meter (reso~ut~an},1VIay 20, 2014j. his area appears ~fl cc~r.~~~pond ~~ ~vvl~at ~s

seen in the phatogra~hs provided ley the I~efe~~dan~ts, as the s~on~ walls and

f~~~in~ ~r~ vasa~~e i~ b~t?~ the ~ef~~~ar>~s' p~€~t~~~~~~~ aid t~~ a~.ri~l r~rs~~~,;~.

~'~is area rraeas~ares a~~~t haif an a~r~ i~a ~zz~ ar~d i~cl~des se~reral tries.

14. ~n this case, ~itho~at fu her Zvi ~n~~ ~~'~s~, a~ Fl~.x~t~~`fs ih~r~f~~°e have b~~~.

~vilZ~ng to recognize up to 0.5 acres of g~xd~n ~~ the i7efenda3~ts' property. A.~

irrigation duty of 3 aere-feet der acre has usu~ily ~ee~ a~piied to esti~at~

gardenuse in the Zuni River basin. Tl~s d~a~y ~~c~~~.ts fay b~t~ a ty~i~~l

irrigatimn require~n~n~ and a~ ~stirr~a~~~ ap~lica~i~~ e~~i~~~~a~~y. ~~sed ~~
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aforementianed arrigatian duty, ~ corr~pute Defendants' ~oYal water use for

garden irr%gation assac~ated with well 21-~-1-~+I035 tts be 1,5 ~~`~.

f`~~►l:Zi~~`ici i ~~Y lTT illf.~

15, T'he Defendants s;Iairr~ arfl "environmera~a~" water use of 238 gallons per dad car

0.3l 7 A~X {see'`able 1). In the 200$ l~nsruer, the I3efendants state that

environmental uses include "fire prote~tic~t~, ~€ddlife and disease cantxo~."

Ttegarding "fire pt°eve~tio~" ~r "dire protectic~~," the I~ef~ndaa~ts state in them

L7iscovery Response to Interrog~.tories Nta. 2 and I~ia 6 that water as avai~~b1~

from eithex "three external fataceYs" or "five exterior faucets," ~-Io~ever, the

Defendants go on ~o say in the L~iscc~very Response to Interrogatory No. 6 that

water "has only been u~~d o~c~ far t1~is pur~sose" for a ire that "was small and

quickly contained." R.~garding ~vzldlifc use, the TJef~nd~nts state that "birds,

deer and sc}uu~rels are frequently a~bsezved drinksng from r~ur sock tanks99 ~

they g€~ on ~o state that 46fa~10 rec~srds are kept on ~~is ~cti~it~v but it is ~ dailg~

r~cca~rr~~nce," T'he i3ef~~d~nts dca ~~st d~s~rih~ ~z~y uses ass~ci~t~d with "disease

control.>'

~ 6. The Defendants ha~~ not provided aa~y meas~arerxa~nts, records, or calc~lat~€~ns

demonstxat~ng that they have historically used 0.317 AMY from we112~-i-

~I035 for the "environmental" purposes they describe ~ the 20 8 ~rzs~ver az~d

Discovery Response. I~3IZCE dies nit have any additional znfar~ation regarding

such uses. While ~v~.t~r appears t~ be av~il~ble fc~r fire pr~t~cti~n, i~ his anly

Wage ~ of 11

~~~

Case 6:01-cv-00072-MV-WPL   Document 3306-2   Filed 08/15/16   Page 9 of 12



been put to such use once, according t~ the ~3efendants, in an un~no~rn ar~c~unt.

Furthermore, estirnat~d e~vironra~ental lasses, such as evaporation and vrildli~~

consurnptior~, for ~a~arnpi~, ire in~lud~d ~n tie h~dr~sgra~~ic s~r~e~ as a

~ompc~nent of the livestock wateruse ~alculatian,21-~c,co~-dingly, I conclude that

the evidence provided by the I3efendants does not support their claimed

environmental uses of water from we112A-1-W035.

17. In sum, after reviewing all ~f the ~.va~labie material ~ancerr~ing Subfil~ Z -4-

0169, I conclude that the Defendants are era~itled ~o a water right for we112A-1-

~N035 in the amount of 2.043 AFY (household—~-x.202 AFY; stock--0.341

AFY; garden-1.50; and environmental--0 AFY) based fl~ the evidence of

historic beneficial use.

Pursuant to 2~ LT.S.C. § 1746, I declare ua~der penally of perjury that the foxegoing

is true ar~d correct. Executed on this 1 Sth day of August, 2016.

~cat~ ~'urnbull
Associate Engineer
Natuxal Resources ~onsulti~g Engineers, Inc.
131 LAncoln Avenue, S~€ite 30Q
Fort Collins, C~ X0524
970-224-1851

~ The Nydrographzc Szarvey Report for Subareas 1, 2 and 3 Excluding Ramah prepared by NRCE z~ 200b
assumed a 0.5 (50%) efficiency factor to accaun~ far c~nsumptiv~ and other losses. This same ~fFiciency
factor is applied to estimate the Defendants' total. ]ivestock water use. See ¶1 ~ and Table 2.
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Attachment A — Hydrographic Survey Map for Subfile ZRB-4-0169
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Attachment B — U.S. Department of Agriculture Farm Service Agency (USDA FSA),
National Agriculture Imagery Program (NAIP), 1 meter (resolution), May 20, 2014
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