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[N THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICQ2, . . _

UNITED STATES, for Itself and as Trustee for - _ = “'Ig?(
the Zuni Indian Tribe, Navajo Nation and e
Ramah Band of Navajos

and

STATE OF NEW MEXICO, ex rel. STATE
ENGINEER,

Plaintiffs,
01CV00072BDB/WWINACE)

and
ZUNI RIVER STREAM

ZUNI INDIAN TRIBE, SYSTEM ADJUDICATION

)

)

)

)

)

)

)

)

)

)

)

)

}

)

NAVA.JO NATION, )
)

Plaintiffs-in-Intervention )
)

Y. )
)

)

)

)

)

)

)

)

)

)

STATE OF NEW MEXICO COMMISSIONER
of PUBLIC LANDS

and
A & R PRODUCTION, et al.,

Defendants.

MEMORANDUM IN SUPPORT OF CONDITIONAL DISCLAIMER OF
INTEREST AND MOTION TO DISMISS BY TRI-STATE GENERATION AND
TRANSMISSION ASSOCIATION, INC.

Introduction

Defendant Tri-State Generation and Transmission Association, Inc. (*Tri-State™) submits

this Memorandum In Support of its Conditional Disclaimer of Interest and Motion To Dismiss
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by Tri-State (“Conditional Disclaimer”). The United States, State Engineer and Navajo Nation
do not object to Tri-State”s Conditional Disclaimer of Interest and Motion to Dismiss. The Zuni
Tribe, however, objects. Tri-States understanding of Zuni’s objection to 1Ti-State’s Conditional
Disclaimer is that Zuni does not want separate forms ol disclaimers filed by various parties and
that the form of Disclaimer of Interest (“Form Disclaimer™) filed by the United States on August
1. 2003 (a copy of which is attached hereto as Exhibit A) is sufficient to protect Tri-State. To the
contrary. the Form Disclaimer is not sufficient to protect Tri-State as shown below.

L. Tri-State’s Conditional Disclaimer Is Necessary to Protect It Against the
Overly Broad and Ambiguous Form Disclaimer Language.

First. a disclaimant utilizing the Form Disclaimer in catch-all language “disclaims any
and all interest in the use of surface or ground waters of the Zuni River Basin.™ Next. the
disclaimant has the choice of checking two boxes, possibly to cxplain its catch-all disclaimer.
although the purpose of the two boxes is not clearly defined. The first box provides that the
disclaimant ““does not use or prescntly claim a right to the use of surface or groundwater. .. within
the Zuni River Basin....” The second box states the disclaimant “does not hold [ee title to land™
within the same Basin.

Tri-State’s Conditional Disclaimer, on the other hand. clearly and uncquivocally links the
same catch-all language that it “disclaims any and all interest in the use of the surface and
groundwater within the Zuni River Basin...” to its explanation that its disclaimer is “because it
does not use or presently claim a right to the use of surface or groundwater within the peographic
boundaries of the Zuni River Basin....” There is no guesswork on the basis tor its disclaimer.

Secondly. the Form Disclaimer ends by modifying its catch-all disclaimer with savings or
non-prejudice language (“Non-Prejudice language™). This Form Disclaimer Non-Prejudice

language protects the disclaimant only on petitions to or permits granted by the State Engincer
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following the date of disclaimer. It leaves at least one gaping hole from protection against the
disclaimer—the right of a disclaimant to purchase post-disclaimer existing water rights with a
priority datce prior to the disclaimer, to use the existing water rights at their existing place and
purposc of use and point of diversion and a clear statement that a petition to change their use
post-disclaimer does not convert their pre-disclaimer priority date to the date of a permit
changing usc and issued post-disclaimer. The Form Disclaimer Non-Prejudice language also is
ambiguous. It simply does not protect Tri-State. as more particularly shown below.

On the other hand. Tri-State™s Conditional Disclaimer contains Non-Prejudice language
that protects it against ambiguity of the Form Disclaimer and its limitations. as detailed below,

As noted. the Form Disclaimer is not sufficient to protect Tri-State’s possible post-
disclaimer purchase and use of existing water rights against the overly sweeping and arguably
ambiguous Form Disclaimer. Stated another way. the I'orm Disclaimer does not include
language protecting against the catch-all disclaimer for Tri-State’s possible purchase and usc of
existing water rights following the date of the Form Disclaimer. The Form Disclaimer’s Non-
Prejudice language only protects against the catch-all disclaimer for petitions to and permits
from the State Engineer. Howecver. use of existing water rights purchased post-disclaimer would
not require a petition to or permit from the State Engincer by Tri-State if it chooses to use them
at their existing point of diversion and for their existing place and purpose of use.

First, therefore. because the Form Disclaimer’s Non-Prejudice language omits protection
for a new owner’s right to purchase and use existing watcr rights with a priority earlicr than the
date of the disclaimer, the Form Disclaimer arguably precludes purchase and use of pre-
disclaimer existing water rights. Secondly, and most noticeably. the last sentence of the Form

Disclaimer Non-Prejudice language overarches and injects ambiguity by the phrase “the priority
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date of a water right permit...cannot be earlier than the date of this disclaimer.™ This phrase
confuses two priority dates.
In particular. the Form Disclaimer Non-Prejudice language states:

It is understood that this disclaimer does not prejudice the right of the
undersigned and/or histher successor(s)-in-interest from petitioning in the fiture
the State Engineer for a permit to put surfuce und/or groundwater in the Zuni
River Basin to _beneficial use nor does this disclaimer preclude the State
Engineer from granting the undersigned and/or hissher successor(s)-in-interest u
right to beneficially use the surfuce and/or groundwarer in the Zuni River Busin,
{t is further understood that the priority date of « wuier right permit granted
under the laws of the State of New Mexico can not be carlier than the date of this
disclaimer.

The phrase in the last sentence can be read to confuse an carlier priority date of existing
water rights prior to the disclaimer but purchased affer the disclaimer as contrasted to the date of
a future permit (changing the usc of these existing water rights) issued afier the date of the
disclaimer. Thesc dates would be completely different dates - one prior to and the other
following the disclaimer—- and they cannot be merged. Existing water rights prior to the
disclaimer either have a priority date of their first use for declared rights or of the permit date for
permitted rights. See, NMSA 1978, § § 72-1-2, 72-1-3 and 72-1-4 (surface water rights
dectarations); 72-5-1. 72-5-3 and 72-5-6, together with 72-1-2 (surface water rights permits); 72-
12-4 and 72-12-5 (groundwater rights declarations); 72-12-3 (groundwater rights permits). This
priority date will be adjudicated in this adjudication. This pre-disclaimer priority date cannot be
convoluted with the date of a permit issued by the State Engineer post-disclaimer sought by a
purchaser’s petition {also post-disclaimer) to change the use of these existing water rights.

See, NMSA 1078, § § 72-5-22, 72-5-23 and 72-5-24 (changes of usc for surface water rights);

72-12-7 (changes of usc for groundwater rights). These existing water rights ordinarily do not



lose their existing priority date simply because the State Engineer later issucs a permit to change
their use.

However, the last sentence of the Form Disclaimer Non-Prejudice language would
arguably result, through ambiguity. in loss of the pre-disclaimer priority date. In sum. this last
sentence would impermissibly convert the pre-disclaimer priority date of existing water rights to
the post-disclaimer date of a permit to change their use. A purchaser should not risk the loss of
an carly priority on water rights purchased after the date of its disclaimer because ot ambiguity in
the Form Disclaimer Non-Prejudice language.

Tri-Statc’s Conditional Disclaimer language. on the other hand. does not leave to chance
and spells out that it is not prejudiced on future purchases of existing water rights with a priority
carlier than the date of its Conditional Disclaimer or on future petitions for a new appropriation.
The Conditional Disclaimer specifically enunciates that I'ri-State’s disclaimer docs not prejudice
the right of Tri-State:

1. to acquire hercafter existing surface and groundwater rights:

2. to petition the State Engineer for a change in place and/or purpose of use and/or
point{s) of diversion of such rights:
3. to petition the State Engineer in the future for a permit for a new appropriation of

water to beneficially use surface and/or groundwater: or

4. to petition the State Engineer with similar petitions:

h

nor docs it preclude the State Engineer from granting such petitions.
Tri-State’s Conditional Disclaimer also expressly enunciates that the priority date “of any
water right permit for a new appropriation of water”™ cannot be earlicr than the date of the

Conditional Disclaimer. This enunciation will not overarch. so as to impermissibly preclude



with overly broad or ambiguous language the post-disclaimer purchase of and use of other
cxisting water rights (with a pre-disclaimer priority). Any State Engineer permit to change the
use or point of diversion of existing water rights purchased post-disclaimer and therealter
petitioned for change of use would, by its date alone. fotlow the date of the Conditional
Disclaimer. But, unlike the last scntence of the Form Disclaimer, the Conditional Disclaimer
does not confusc the pre-disclaimer priority date of existing water rights purchased post-
disclaimer with the date of a post-disclaimer permit granting change of use or point of diversion.

1L Tri-State’s Conditional Disclaimer Is Necessary to Assure That An Order of
Dismissal Is Entered Upon the Effectiveness of Tri-State’s Disclaimer,

Unlike the Form Disclaimer. Tri-State’s Conditional Disclaimer conditions the disclaimer
upon entry of an order of dismissal in the form attached as Exhibit A (~Order™) to the
Conditional Disclaimer. The Order’s language repeats the Non-Prejudice language in the
Conditional Disclaimer.  Disclaiming water rights should be followed by an immediate
dismissal from this adjudication. Conditioning the disclaimer upon entry ot the Order
dismissing Tri-State assures immediate dismissal upon effectiveness of the Conditional
Disclaimer.

Otherwise, a hiatus will almost certainly occur between filing the Form Dismissal and an
order dismissing the disclaimant. Although the Court’s Order of July 13. 2002 provided that
“lo]nce such parties have identitied themselves by filing a disclaimer, the United States shall
take nccessary steps 1o effect dismissal, if appropriate.” nonetheless, a substantial delay may
occur. Tri-State’s Conditional Disclaimer underscores the importance of avoiding delay. Upon
the effective date of its Conditional Disclaimer, Tri-State should be absolved from any obligation
to follow the proceedings. comply with orders or respond to pleadings because the Court has

entered 1ts Order dismissing it.



Conclusion
For the foregoing reasons. Tri-State moves the Court for entry of its Order granting Tri-
State’s Conditional Disclaimer of Interest and Motion 1o Dismiss and dismissing Tti-State from
this action.
Respectlully submitted.

RODEY. DICKASON, SLOAN. AKIN & ROBB, P.A.

P. O—Fox 1357 /
Santa Fe, Ncwﬁexico 87504-1357
(505) 954-3917 (Telephone)
(505) 954-3942 (Facsimile)

Attorneys for Tri-State Generation and
‘Transmission Association. Inc.



UNITED STATES DISTRICT COURT

DISTRICT OF NEW MEXICO
)
United States, )
Plaintiff ) 01CV00072BDB/WWD(ACE)
)
v. ) ZUNI RIVER STREAM SYSTEM
) ADJUDICATION
A & R Productions, et al., )
)
Defendants )
)
DISCLAIMER OF INTEREST

The undersigned named defendant, for the reason(s) stated below, herewith
disclaims any and all interest in the use of the surface or ground waters of the Zuni River Basin.

The undersigned does not use or presently claim a right to the use of surface or
groundwater within the geographical boundary of the Zuni River Basin as the
basin is described in the Court’s Order On Special Master’s Report re: Geographic
Scope of Adjudication , dated May 21, 2003.

The undersigned does not hold fee title to land within the geographic boundaries
of the Zuni River Basin as the basin is described in the Court’s Order On Special
Master’s Report re: Geographic Scope of Adjudication , dated May 21, 2003.

It is understood that this disclaimer does not prejudice the right of the undersigned and/or

his/her successor(s)-in-interest from petitioning in the future the State Engineer for a permit to
put surface and/or groundwater in the Zuni River Basin to beneficial use nor does this
disclaimer preclude the State Engineer from granting the undersigned and/or his/her
successor{s}-in-interest a right to beneficially use the surface and/or groundwater in the Zuni
River Basin. it is further understood that the prioritv date of a water right permit cranted under
the laws of the State of New Mexico can not be earlier than the date of this disclaimer.

Signature :

Corporation:

Print Name:

Date:
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