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UNITED STATES OF AMERICA,
Plaintiff,
01-CV-00072-BDB/ACE

V.

STATE OF NEW MEXICO, ex rel., STATE ZUNI RIVER BASIN

ENGINEER, A & R Productions, et al.,

Defendants.
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PLAINTIFF-INTERVENOR ZUNI INDIAN TRIBE’S COMMENTS
ON PROPOSED GEOGRAPHIC BOUNDARIES AND RESPONSE TO STATE
OF NEW MEXICO’S OBJECTIONS TO THE UNITED STATES’
JANUARY 6, 2003 PLEADING CONCERNING GEOGRAPHICAL BOUNDARIES
At the Status Conference on January 16, 2003, the Special Master invited interested parties

to respond in writing by January 31, 2003, to the State of New Mexico’s pleading filed January 14,
2003, and to offer comments on the proposed geographic boundaries of the Zuni River basin
adjudication as well as the Master’s proposed Interim Procedural Order for the adjudication. The
Zuni Indian Tribe hereby submits these comments in supplementation of the oral statements made
by counsel at the January 16, 2003 Status Conference.
I. Geographic Boundaries of the Adjudication.

The State of New Mexico argues in its Objection to and Clarification of United States’

January 6, 2003 Pleading Proposing Geographical Boundaries for this Adjudication (“State’s



Objections”) that because the Zuni Tribe has water interests in both the Carrizo Wash and the
Puerco River drainages, those areas must be brought within the Zuni River Stream System
adjudication, in light of the hydrological connections between the areas. Zuni agrees with the State
that the Tribe has water interests in both of those geographic arcas but disagrees with the State’s
view that those areas must necessarily be brought into this adjudication.

Stream adjudication boundaries consistently have been drawn along surface water drainages,
not ground water basin boundaries. The State has cited no precedent and, indeed, none exists in
federal or state law, counseling that the geographic boundaries of a stream adjudication should be
defined according to the boundaries of a ground water basin. Here, the United States has identified
the Zuni River surface water boundaries as the area it seeks to adjudicate. Contrary to the arguments
contained in the State’s Objections, the existing designation of the Gallup Groundwater Basin for
ground water administration purposes has no bearing on whether the adjudication should be
expanded to include the surface water drainages to the north and south of the Zuni River basin.
Zuni’s interest in the areas to the north and south does not require the expansion of the boundaries
of this case.

With regard to Carrizo Wash to the south of the Zuni Indian Reservation, the Tribe is deeply
concerned about the proposed Fence Lake coal mine and its likely impacts on the sacred Salt Lake.
The Tribe has been vocal in its objection to activities that will detrimentally affect the Lake. Zuni
is actively working to address those issues and protect its interests in ongoing proceedings in
administrative and judicial forums. Those issues do not belong in the Zuni River basin adjudication,
because neither the proposed mine site nor the sacred Lake lies within the Zuni River system in New
Mexico. The surface waters of Carrizo Wash do not drain into the Zuni River basin but, rather, drain

into the Little Colorado River in Arizona, and the parties to the Fence Lake mine/Zuni Salt Lake
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dispute have not asserted that the proposed pumping will affect the Zuni River system in New
Mexico. Thus, because Carrizo Wash is a separate surface drainage system, neither hydrology nor
geography dictate that this area be included within the Zuni River basin adjudication. Zuni does not
support expansion of the case area boundaries to include Carrizo Wash at this time.'

With regard to the Puerco River drainage, Zuni is likewise very concerned about existing and
proposed ground water pumping that may affect its prior and paramount rights in the surface and
ground waters of the Zuni Reservation. Indeed, it was a pumping project in the area to the north of
the Zuni Reservation that caused the Tribe to file litigation over twenty years ago to protect its
homeland interests. That case was the precursor to this adjudication.

There is little question that pumping from the San Andres-Glorieta aquifer in the area north
of the Reservation is likely to impact Zuni’s water rights in the Zuni River basin. However, despite
the Tribe’s concerns about the potential impacts of pumping in the Puerco River drainage, the Tribe
is sensitive to the significant resource constraints of the United States. The Tribe stands by the
United States’ determination that it is prudent to focus its financial and other resources on
adjudicating the relative rights of water users within the Zuni River basin stream system. Moreover,
as noted above, the Tribe agrees with comments made by the United States that surface water basin
boundaries, not ground water basins, are used to determine the appropriate boundaries for water

adjudications.

'In support of its argument to expand the case boundaries to the south, the State cites a
newspaper article quoting the previous governor of the Zuni Tribe. See State’s Objections, at 7. Not
only are the comments of Zuni’s previous governor no longer germane, but the State’s conclusion,
that those comments somehow indicate that “‘an adjudication of the Carrizo Wash in the near future
.. .1s likely,” id., is unfounded.
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Zuni certainly would have no objection to expansion of the case area boundary to include the
Puerco River surface drainage to the north so long as the burden of such an expansion did not fall
on the United States, thereby straining its ability to protect the interests of the Tribe in the existing
proposed case.’ The Tribe has waited decades to have its water rights for its New Mexico
Reservation determined, and the Tribe’s primary concern is that this case move forward now,
without any further delay.

Zuni does, however, have a very strong objection to the State’s suggestion that if the
adjudication is not expanded to include Carrizo Wash and the Puerco River drainages, the Court
should expressly exclude those areas from ever being brought into this adjudication. Although it
may not be appropriate to expand the case area at this time, the Tribe does not want to be limited in
the future, or have the United States in its capacity as trustee for the Tribe likewise be limited, from
taking any actions that may become warranted in the future to protect the water rights of the Tribe.
The State’s proposed order excluding these areas from this case unnecessarily seeks to infringe on
the Tribe’s ability to take whatever steps may become necessary in the future, in this adjudication
or elsewhere. Finally, the Tribe is comfortable with the Special Master’s suggestion at the Status
Conference that, in the absence of either an expansion or an exclusion of the areas, the adjudication
boundary issue be revisited at a point several years from now when and if it becomes appropriate.
II. Proposed Interim Procedural Order for the Zuni River Basin Adjudication.

The Zuni Tribe has no objections to or additional comments concerning the Special Master’s

draft proposed Interim Procedural Order for the Adjudication of Water Rights Claims in the Zuni

2As counsel stated at the January 16, 2003 Status Conference, since it is the State of New
Mexico’s request that the adjudication be expanded to the north, it may be appropriate for the State,
despite its own resource constraints, to shoulder the burden of such an expansion.
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River Basin. The Special Master received a few comments and suggestions from other counsel for

various parties at the Status Conference. Recognizing that the proposed Order applies only to the

beginning active stages of the adjudication, the Tribe believes the Order effectively structures the

first steps and related obligations of the parties to this adjudication and provides a useful framework

in which to get this case moving.

Respectfully submitted,

JANE MARX, ATTORNEY AT LAW, P.C.

By:
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'\_;éne Marx
3800 Rio Grande Blvd. NW, PMB 167
Albuguerque, New Mexico 87107
Telephone: (505) 344-1176
Facsimile: (505) 344-8694

Attorney for Zuni Indian Tribe

-Certificate of Service-

[ hereby certify that a copy of the foregoing was sent by United States mail, first class,
postage pre-paid to the following counsel and parties of record this 3 | “” day of January, 2003:

Raymond Hamilton, Esq.
United States Attorney’s Office
District of New Mexico

P.O. Box 607

Albuquerque, NM 87103

Charles E. O’Connell, Jr., Esq.

United States Department of Justice
Environment and Natural Resources Division
601 D Street NW, Room 3507

Washington, D.C. 20004

Vickie L. Gabin, Esq.

Special Master

United States District Court for the
District of New Mexico

P.O. Box 2384

Santa Fe, NM 87504-2384

Darcy S. Bushnell, Esq.

United States District Court for the
District of New Mexico

333 Lomas Boulevard NW, Suite 610

Albuquerque, NM 87102-2272



Pamela Williams, Esq.
Division of Indian Affairs
Office of the Solicitor
1849 C St. NW, Rm 6456
Washington, D.C. 20240

D.L. Sanders, Esq.

Edward C. Bagley, Esq.

Special Assistant Attorneys General
P.O. Box 25102

Santa Fe, NM 87504-5102

Stanley Pollack, Esq.

Navajo Nation Department of Justice
P.O. Box 2010

Window Rock, AZ 86515-2010

Peter Fahmy, Esq.

Office of Regional Solicitor
755 Parfet St., Suite 151
Lakewood, CO 80215

Kenneth J. Cassutt, Esq.
Cassutt, Hays & Friedman, P.A.
530-B Harkle Road

Santa Fe, NM 87505

David R. Gardner, Esq.
P.O. Box 62
Bernalillo, NM 87004

David W. Gehlert, Esq.

USDOQIJ- Environment & Natural Resources
999 18™ Street, Suite 945

Denver, CO 80202

Peter B. Shoenfeld, Esq.
P.O. Box 242}
Santa Fe, NM 87504-2421

Charles T. DuMars, Esq

Jeffrie D. Minier, Esq.

Law & Resource Planning Assoc. P.C.
201 Third Street NW, Suite 1370
Albuquerque, NM 87102

William G. Stripp, Esq.
P.0O. Box 159
Ramah, NM 87321

Jeffrey A. Dahl, Esq.

Lamb, Metzgar, Lines & Dahl, P.A.
P.O. Box 987

Albuquerque, NM 87103-0987

Tessa T. Davidson, Esq.

Swaim, Schrandt & Davidson, P.C.
4830 Juan Tabo NE, Suite F
Albuquerque, NM 87111

Bruce Boynton, III, Esq.
P.O. Box 1239
Grants, NM 87020

Robert W. [onta, Esq.
McKim, Head & lonta
P.O. Box 1059
Gallup, NM 87305

Steven L. Bunch, Esq.

Special Assistant Attorney General
Assistant General Counsel

N.M. State Highway and Transportation Dept.
P.O.Box 1149

Santa Fe, NM 87504-1149

Emest L. Carroll, Esq.

Losee, Carson, Haas & Carroll, P.A.
Box 1720

Artesia, NM 88211

Sunny J. Nixon, Esq.

Rodey, Dickason, Sloan, Akin & Robb, P.A.
P.O. Box 1357

Santa Fe, NM 87504-1357

Dorothy C. Sanchez, Esq.
715 Tijeras NW
Albuquerque, NM 87102



Stephen P. Shadle, Esq.

Westover, Shadle, Carter & Walsma, P.L.C.
2260 South Fourth Avenue, Suite 2000
Yuma, A7 85364

Randolph H. Barnhouse, Esq.
Rosebrough & Barnhouse, P.C.
P.O. Box 1744

Gallup, NM 87305

Mark A. Smith, Esq.

Rodey, Dickason, Sloan, Akin & Robb, P.A.

P.O. Box 1888
Albuguerque, NM 87103

Mark H. Shaw, Esq.
3733 Eubank Boulevard NE
_ Albuquerque, NM 87111

John B. Weldon, Jr., Esq.

Mark A. McGinnis, Esq.

Salmon, Lewis & Weldon, P.L.C.
2850 East Camelback Road, Suite 200
Phoenix, AZ 85016

Mary Ann Joca, Esq.

General Counsel

United States Department of Agriculture
517 Gold Avenue SW, Suite 4017
Albuquerque, NM 87102

R. Bruce Frederick, Esq.

Special Assistant

New Mexico Attorney General’s Office
P.O. Box 1148

Santa Fe, NM 87504-1148

Stephen G. Hughes, Esq.

New Mexico State Land Office
310 Old Santa Fe Trail

Santa Fe, NM 87501

Louis E. DePauli, Sr.
1610 Redrock Drive
Gallup, NM 87031

Deborah S. Gille, Esq.

Stephen R. Nelson, Esq.

Eastham, Johnson, Monnheimer & Jontz, P.C.
P.O. Box 1276

Albuquerque, NM 87103-1276

Larry D. Beall, Esq.
Beall & Biehler

6715 Academy Road NE
Albuquerque, NM 87109

Albert O. Lebeck, Jr.
David R. Lebeck
P.O. Drawer 38
Gallup, NM 87305

Clara M. Mercer
1017 10™ Avenue
Yuma, AZ 85364

Sandra S. Drullinger
818 E. Maple Street
Hoopeston, IL 60942

Kimberly J. Gugliotta
158 W William Casey Street
Corona, AZ 85641

Gerald F. and Myrrl W. McBride
2725 Aliso Drive NE
Albuquerque, NM 87110

Ted Brodrick
P.O. Box 219
Ramah, NM 87321

Ann Hambleton Beardsley
HC 61, Box 747
Ramah, NM 87321

David Candelaria

12000 Ice Caves Road
Grants, NM 87020
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JANE MARX, ATTORNEY AT LAw, P.C.
3800 Rio Grande Boulevard NW, PMB 167
Albuquerque, New Mexico 87107

TELEFHONE FACSIMILE
(505) 344-1176 (505) 344-8694

Admitted to Practice
in the State of New Mexico

January 31, 2003

Robert M. March, Clerk of the Court
United States District Court

for the District of New Mexico
333 Lomas Boulevard NW, Suite 270
Albuquerque, New Mexico 87102

Re: United States v. State of New Mexico Engineer, et al.,
USDC (NM) No. CIV-01-0072-BB/WWD

Dear Mr. March:

Enclosed for filing with the Court please find the original and two copies of Plaintifi-
Intervenor Zuni Indian Tribe’s Comments on Proposed Geographic Boundaries and Response to
State of New Mexico’s Objections to the United States’ January 6, 2003 Pleading Conceming

Geographical Boundaries.

Also enclosed is an extra copy to be conformed with evidence of filing and returned to me
in the enclosed self-addressed, stamped envelope. Thank you very much for your assistance.

Sincerely,

By )a(/(f_, M X
Jdne Marx
Altorney at Law

IM:dv
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