IN THE UNITED STATES DISTRICT COURT
i

FOR THE DISTRICT OF NEW MEXICO. "~ .
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UNITED STATES OF AMERICA )
)
Plaintiff, ) L e
) e f wA e
v. ) CIV No. 0100072:BB/WWD- ACE
)
STATE OF NEW MEXICO, ex rel. STATE ) ZUNI RIVER BASIN
ENGINEER, et al., )
)
Defendants. )
)

RESPONSE OF TRI-STATE GENERATION AND TRANSMISSION ASSOCIATION,
INC. AND QUIVIRA MINING COMPANY TO STATE OF NEW MEXICO’S
ALTERNATIVE PROPOSALS FOR AN ADJUDICATION SCHEDULING ORDER AND
THE UNITED STATES’ PROPOSED ADJUDICATION SCHEDULING ORDER

Tri-State Generation and Transmission Association, Inc. (“Tri-State”) and Quivira
Mining Company (““Quivira™) hereby respond to portions of the State of New Mexico’s
Alternative Proposals for an Adjudication Scheduling Order (“‘Alternative Proposals™) and the
United States Proposed Adjudication Scheduling Order (“U.S. Order”).

1. THE DEFINITION OF “STREAM SYSTEM” MUST BE REVISED

Tri-State and Quivira submit that the definition of “‘stream system’ in the Proposed
Order would make impossible the efficient administration of either this adjudication or the
pending Rio San Jose and San Juan River adjudications. The first paragraph on page 2 of the
Proposed Order provides that “[a] s used in this order ‘stream system’ refers to the surface
waters of the Zuni River including all its tributaries within the State of New Mexico and all
hydrologically connected groundwater.” Emphasis supplied,

The inclusion in the Zuni River stream system of “ail hydrologtcally connected

groundwater” would make it impossible (at least without extensive hydrogeologic evidence) for
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anyone -- the Court, the Special Master, any party, and anyone owning a groundwater right
anywhere in Northwestern New Mexico -- to determine whether a particular groundwater right
was included in the Zuni River ““stream system’ and thus subject to adjudication in this action.
Consequently, it could not be determined, at least before the introduction of extensive
hydrogeological evidence, either what groundwater rights are subject to adjudication in this
action or who the parties to this action should be.

Moreover, attempting to adjudicate in this action “all groundwater hydrologically
connected” to the “Zuni River including all its tributaries within the State of New Mexico”
would inevitably interfere with the pending Rio San Jose and San Juan River adjudications. The
areas covered by those adjudications are adjacent to the Zuni River basin. It is possible as a
matter of science that some “groundwater hydrologically connected” to the Zuni River or one of
its New Mexico tributaries is also subject to those pending adjudications. If “all groundwater
hydrologically connected” to the Zuni River or one of its New Mexico tributaries were
adjudicated in this action, some of the same groundwater would also be adjudicated in the Rio
San Jose adjudication or the San Juan River adjudication. Uncertainty and chaos would result.

This suggested extension of stream system exceeds the Complaint, which, for example,
confines the “surface water and groundwater within the Zuni River basin” as “hydrologically
connected” to each other. See, paragraph 9 of the Complaint. The Complaint cannot be
amended without filing a motion to amend the Complaint under the Federal Rules of Civil
Procedure.

Uncertainty and chaos can be avoided. Instead of defining “stream system” to include
“all hydrologically connected groundwater,” ‘“stream system” should be defined simply to
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include either (i) all groundwater in the Gallup Underground Water Basin declared by the State
Engineer or (11) all groundwater with points of diversion within the surface boundaries of the
Zuni River basin. (The State Engineer has customarily used variations of the second suggested
definition in pretrial orders.) Either suggested definition would make possible the determination
without extensive hydrogeological evidence of what groundwater was subject to this
adjudication and avoid the uncertainty and chaos which would result if the same groundwater
was subject both to this action and to the pending Rio San Jose or San Juan River adjudications.

II. TRI-STATE AND QUIVIRA URGE THE UNITED STATES’ DISMISSAL

OF INCORRECTLY JOINED AND NAMED PARTIES, INCLUDING
TRI-STATE AND QUIVIRA

Tri-State and Quivira urge revision of Paragraph 1 (on page 2) of the Case Management
portion of the Proposed Adjudication Scheduling Order (“Proposed Order”) attached as Exhibit
“B” to the Alternative Proposals. Paragraph 1 provides that “[t] he Court will immediately
suspend its Order to stay all further proceedings, dated March 1, 2001, as to all named
defendants for the limited purpose of allowing named defendants who disclaim any interest in a
water right to move for dismissal from this suit on that basis....”

Tri-State and Quivira have consistently asserted that they should be dismissed from this
action because they were erroneously named as defendants. Neither owns water rights with
points of diversion or places of use within the Zuni River basin. The water rights of both are
already subject to the pending Rio San Jose adjudication. Consequently, both Tri-State and
Quivira should promptly be dismissed from this action so that neither will continue to incur costs
by being required to participate in litigation in which they have no interest. See, Tri-State’s

August 24, 2001 Response to the United States’ Report and State’s Proposal for Proceeding
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Once the Stay is Lifted, Quivira’s August 24, 2001 Response to the United States’ Report and
State’s Proposal for Proceeding Once the Stay is Lifted, Quivira’s January 14, 2002 Response in
Opposition to State Engineer’s Adjudication Scheduling Order and the United States’ Statement
of Issues and Nature of the Suit, and Tri-State’s January 15, 2002 Response in Opposition to the
State’s Proposed Adjudication Scheduling Order With its Notice of Filing and the United States’
Statement of Issues and Nature of the Suit. Those pleadings are incorporated by reference in
this Response.

The State’s Proposed Order in Paragraph 1 should be revised to provide as follows:

1. The Court will immediately suspend its Order to stay all further

proceedings, dated March 1, 2001 as to all named defendants for the limited

purpose of requiring the United States to immediately move to dismiss with
prejudice all named defendants that have been incorrectly named and joined and

of allowing any defendant to move for dismissal with prejudice on the basis

that the defendant has been incorrectly named and joined.

The incorrectly named and joined defendants should not be forced to “disclaim any
interest in a water right” when at the same time the State and United States propose to
ambiguously extend the reach of the adjudication to encompass “all groundwater hydrologically
connected.” This designation should be changed as proposed in Point I, supra.

Then an incorrectly joined defendant should be permitted to move for dismissal with
prejudice based on its evidence that its water rights are not diverted within the existing exterior
boundaries of the Zuni River Stream System and basin. However, the United States should have
the upfront burden of moving to dismiss with prejudice all wrongly named or joined defendants,
as it incorrectly named and joined them in the first place.

Tri-State and Quivira also request that the dismissal procedure suggested in Paragraph 1

be supplemented to provide not only that the United States shall move for dismissal with
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prejudice and that any defendant may move for dismissal with prejudice but also that the Court
shall dismiss parties incorrectly named and joined.

The United States Proposed Adjudication Scheduling Order is subject to the same
defects, although worded with slight variations. See p. 2 and Paragraph I on p. 3. Objections are
likewise made to these and the same revisions urged.

CONCLUSION

For the reasons set forth above, Tri-State and Quivira (A) urge that the suggested
definition of *‘stream system” in the Proposed Order be modified to include either groundwater
in the Gallup Underground Water Basin declared by the State Engineer or groundwater with
points of diversion within the surface boundaries of the Zuni River Basin, and (B) request
revisions to Paragraph 1 of the Proposed Order as set forth above and to similar provisions in the
U.S. Order.

Respectfully submitted,

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A.

Sunny J .)dﬁ(\éJn
P. O. Box 1357
Santa Fe, New Mexico 87504-1357
(505) 954-3900
(505) 954-3942 (fax)

Attorneys for Tni-State Generation
and Transmission Association, Inc.




RODEY, DICKASON, SLOAN, AKIN & ROBB, P A.

By:
John D. R:flfr / Y7
Michelle Henrie

P. O. Box 1888

Albuquerque, New Mexico 87103-1888

(505) 765-5900

(505) 768-7395 (fax)

Attorneys for Quivira Mining Company

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on February 8, 2002, I mailed copies of the foregoing
Response of Tri-State Generation and Transmission Association, Inc. and Quivira Mining
Company to State of New Mexico’s Alternative Proposals for an Adjudication Scheduling Order
and The United States’ Proposed Adjudication Scheduling Order to all persons on the attached
mailing list.

Sunny J. NpXon



Raymond Hamilton, Esq.

US Attorney's Office

District of New Mexico

P. O. Box 607

Albuquerque, New Mexico 87130

Albert O. Lebeck, Jr.
P. O. Drawer 38
Gallup, New Mexico 87305

Kenneth J. Cassutt, Esq.
Cassutt, Hays & Friedman, P.A.
530-B Harkle Road

Santa Fe, New Mexico 87505

David R. Gardner, Esq.
P. O. Box 62
Bernalillo, New Mexico 87004

Bruce Boynton

Boynton & Sims-West

P. O. Box 1239

Grants, New Mexico 87020

Patricia A. Madrid
Attorney General
P. O. Box 1508

Santa Fe, New Mexico 87504-1508

Thomas C. Turney
State Engineer
P. O. Box 25102

Santa Fe, New Mexico 87504-5102

William G. Stripp

Attorney for Paul Petranto
P. O. Box 159

Ramah, New Mexico 87321

Charles E. O'Connell Jr., Esq.

US Department of Justice
Environment & Natural Resources
601 D Street, NW — Room 3507
Washington, DC 20004

David R. Lebeck
P. O. Drawer 38
Gallup, NM 87305

Sandra S. Drullinger
818 E. Maple Street
Hoopeston, lllinois 60942

Jeffrey A. Dahl, Esq.

Lamb, Metzgar, Lines & Dahl, P.A.
P. O. Box 987

Albuquerque, NM 87103-0987

Robert W. and Linda A. lonta
P. O. Box 1059
Gallup, New Mexico 87305

Ray Powell, Jr.
Commissioner of Public Lands
P. O. Box 1148
Santa Fe, New Mexico 87504-1148

R. Bruce Frederick

Stephen G. Hughes
Commissioner of Public Lands
P. O. Box 1148

Santa Fe, New Mexico 87504-1148

Tessa T. Davidson

Attorney for Pringles

4830 Juan Tabo, NE, Suite F
Albuquerque, New Mexico 87111



David Candelaria, Pro Se
12000 Ice Caves Road
Grants, NM 87020

Jane Marx, Esq.

Williams, Janov & Cooney

2501 Rio Grande Blvd., N.W.
Albugquerque, New Mexico 87104-3223

Peter Fahmy

Office of the Regional Solicitor
United States Department of Interior
755 Parfet Street, #151

Lakewood, CO 80125

Louis E. Depauli, Sr.
Attorney Pro Se

1610 Redrock Drive
Gallup, New Mexico 87301

Mark A. Smith, Esq.
Jocelyn C. Drennan, Esq.
Rodey Law Firm

P. O. Box 1888
Albuquerque, NM 87103

Vickie L. Gabin, Special Master
United States District Court
District of New Mexico

P. O. Box 2384

Santa Fe, NM 87504-2384

Peter B. Shoenfeld, Esq.
Attorney at Law

P.O. Box 2421

Santa Fe, NM 87504-2421

Kimberly J. Guglictta
158 W. William Casey Street
Corona, Arizona 85641

Roger Martella, Esq.
DoJ/ENRD-IRA

Post Office Box 44378
Washington, D.C. 20026-4378

Lynn A. Johnson, Esq.
USDJ-ENRD

999 - 18™ Street, Suite 945
Denver, Colorado 80202

D. L. Sanders, Esaq.

Edward C. Bagley, Esq.

Office of the State Engineer

Post Office Box 25102

Santa Fe, New Mexico 87504-5102

Larry D. Beall, Esq.
Beall & Biehler, P.A.
6715 Academy Road, NE
Albuquerque, NM 87109

John B. Weldon, Esq.

M. Byron Lewis, Esq.

Mark A. McGinnis, Esq.

Salmon, Lewis & Weldon

2850 East Camelback Road — Suite 200
Phoenix, AZ 85016

Darcy S. Busnell

Judicial Clerk

United States District Court
District of New Mexico

333 Lomas Bivd., NW
Albuquerque, NM 87102-2272

Jeffrie D. Minier

Law & Resource Pianning Associates, P.C.

Albuguerque Plaza, 201 3" Street, NW
Suite 1370
Albuquerque, NM 87102



Charles T. DuMars

Christina Bruff DuMars

Law & Resource Planning Associates
Albuquerque Plaza, 201 3™ Street NW,
Suite 1370

Albuquerque, NM 87102
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