INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

UNITED STATESOF AMERICA,
PLAINTIFF,

CIV NO. 01- 0072 BB/WWD -ACE

STATE OF NEW MEXICO; NM
STATE ENGINEER; RICHARD
DAVISMALLERY, ET AL.,

)
)
)
)
;
V. ) ZUNI RIVER BASIN
)
)
)
)
DEFENDANTS. )
)

DEFENDANT RICHARD DAVISMALLERY’S
COMMENTSON THE PROPOSED SCHEDULING ORDERS
SUBMITTED BY THE UNITED STATESAND THE STATE OF NEW MEXICO

COMES NOW, Deendat Richad Davis Mdlery, by and through his

undersgned atorneys, and hereby provides the following comments and submits his
proposed aternative adjudication scheduling order. See Exhibit A.

1 This is a highly complex and dgnificant legd case with the apparent
migoinder of many defendants. Accordingly, there should be an immediate
determination of a method of joinder with consequent dismissal of improper defendants
and an award of cogts to those defendants.  In addition, parties claming an interest ina
water right that are not presently joined should be dlowed to move to intervene.

2. Second, the boundary of the Basin has not been adequately determined,

especidly the relationship between surface water and ground water. The Court should



gppoint a committee to address hydrologic issues in the basn. Such a committee would
be comprised of scientists, engineers and lawyers selected by the parties.

3. Third, the United States has proposed performing the hydrographic survey
on a piecemed bass but has not proposed a schedule for completing the hydrographic
survey. Such an indefinite gpproach raises the question of how to determine the various
parties clams to water without due process violaions or undue delay. A comprehensve
hydrographic survey, rather than a piecemeal approach, should be performed to avoid
those problems. Regardiess of whether the hydrogrephic survey is comprehensive or
peicemed, there must be supervison by the State with participation by al parties in the
process. The Court should gppoint a committee to address hydrographic survey issues in
the basin. Like the hydrology committee, the hydrographic survey committee would be
comprised of scientists, engineers and lawyers sdected by the parties. In addition, a web-
gte should be used to describe the process and disseminate information to encourage
cooperation by the individua, non-Indian parties to a greater degree than if the survey
was performed exclusvely by the federa government.

4, Fourth, the filing of thislawsuit has put a cloud on the title of Defendants
properties thereby reducing the value of those properties. And, any prolonged stay of the
proceedings compounds the adverse effect on property values. Therefore, the State, in
conjunction with the United States, should prepare a statement outlining the nature of the
adjudication and its effect so that the red estate community and lending inditutions are
informed of the facts and effects of the United States action to quiet title.

5. Findly, there are subgtantive threshold legal issues that should be decided

fird. For example, if the issues regarding the Zuni Pueblo's water rights are first decided



by the Court or sdtled through mediation, then those findings and conclusons would
inform the baance of the hydrologic factud issues. One solution would be for the Court
to cetify the legd issues for briefing and then dlow the parties time to try to negotiate a
settlement in amediation session paid for by the United States.

Defendant Mdlery agrees in generd with the proposed adjudication scheduling
order submitted by the State of New Mexico on February 1, 2002. Defendant Mallery's
proposed adjudication scheduling order, submitted as Exhibit A to these comments, is

essentidly the State's proposas with hisrevisons indicated by the redlined text.

Respectfully submitted,

LAW & RESOURCE PLANNING ASSOCIATES,

A Professional Corporation

By:

Charles T. DuMars

Chridina Bruff DuMars

Jffrie D. Minier

Albuquerque Plaza, 201 3" Street NW, Ste. 1370
Albuquerque, NM 87102

(505) 346-0998 / FAX: (505) 346-0997

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing Answer was served
upon counsdl of record viafirg class mail on this 8th day of February, 2002 asfollows:

Raymond Hamilton

Asst. U.S. Attorney

Office of the U.S. Attorney
Didtrict of New Mexico
P.O. Box 607
Albuquerque, NM 87130

Albert O. Lebeck, Jr.
P.O. Box Drawer 38
Gallup, NM 87305
Kenneth J. Cassutt, Esq.



Cassutt, Hays & Friedman, P.A.
530 — B Harkle Road
Santa Fe, NM 87505

David R. Gardner, Esq.
P.O. Box 62
Berndillo, NM 87004

Bruce Boynton

Boynton & Sms—West
P.O. Box 1239

Grants, NM 87020

PatriciaA. Madrid

NM Attorney Genera

P.O. Box 1508

Santa Fe, NM 87504 — 1508

Thomas C. Turney

State Engineer

P.O. Box 25102

Santa Fe, NM 87504 — 5102

William G. Stripp

Attorney for Paul Petranto
P.O. Box 159

Ramah, New Mexico 87321

Charles. O’ Conndl Jr., Esg.
U.S. Department of Justice
Environment & Natura Resources
601 D Street, NW — Room 3507
Washington, DC 20004

David R. Lebeck
P.O. Box Drawer 38
Gallup, NM 87305

Sandra S. Drullinger
818 E. Maple Street
Hoopeston, IL 60942

Jeffrey A. Dahl, Esq.

Lamb, Metzgar, Lines & Dahl, PA.
P.O. Box 987

Albuquerque, NM 87103 — 0987



Ray Powdll, Jr.

Commissioner of Public Lands
P.O. Box 1148

Santa Fe, NM 87504 — 1148

R. Bruce Frederick

Stephen G. Hughes
Commissioner of Public Lands
P.O. Box 1148

Santa Fe, NM 87504 — 1148

TessaT. Davidson, Esq.
4830 Juan Tabo NE, Suite F
Albuquerque, NM 87111

David Canddaria, Pro Se
12000 Ice Caves Road
Grants, NM 87020

Jane Marx, Esg.

Williams, Janov & Cooney

2501 Rio Grande Blvd., N.W.
Albuquerque, NM 87104 — 3223

Peter Fahmy, Esq.

Office of the Regiond Solicitor
United States Department of Interior
755 Pafet Street, # 151

Lakewood, CO 80125

LouisE. Depauli, Sr.
Attorney Pro Se
1610 Redrock Drive
Gallup, NM 87301

Mark A. Smith, Esg.
Rodey Law Firm

P.O. Box 1888
Albuquerque, NM 87103

Vickie L. Gabin, Specid Master
United States Digtrict Court
Didtrict of New Mexico

P.O. Box 2384

SantaFe, NM 87504 — 2384



Kimberly J. Gugliotta
158 W. William Casey Street
Corona, AZ 85641

Roger Martella, Esq.

DoJ/ ENRD —IRA

P.O. Box 44378

Washington, DC 20026 — 4378

Lynn A. Johnson, Esg.
USDJ- ENRD

999 — 18" Street, Suite 945
Denver, CO 80202

D. L. Sanders

Edward C. Bagley

Specid Assgtant Attorneys Genera
Office of the State Engineer

P.O. Box 25102

Santa Fe, NM 87504 — 5102

Larry D. Bedll, Esq.

Bedl & Biehler, PA.
6715 Academy Road NE
Albuquerque, NM 87109

John B. Weldon, Esg.

M. Bryon Lewis, Esg.

Mark A. McGinnis, Esg.

Sdmon, Lewis & Weldon

2850 East Camelback Rd. — Suite 200
Phoenix, AZ 85016

Dacy S. Bushndl, ESq.,

Judicid Clerk

United States Digtrict Court
Didtrict of New Mexico

333 Lomas Blvd., NW
Albuquerque, NM 87102 - 2272

Jeffrie Minier



