
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW MEXICO 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs. NO. CIV-01-00072-BB/WWD ACE 

STATE OF NEW MEXICO, ex rel ZUNI RIVER ADJUDICATION 
State Engineer, A & R Productions, et al., 

Defendants. 

COMMENTS BY THE SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT 
AND POWER DISTRICT TO THE PROPOSED SCHEDULING ORDERS OF THE 

UNITED STATES AND THE STATE OF NEW MEXICO. 

Pursuant to the Notice of the Court dated January 15, 2002, Salt River Project 

Agricultural Improvement and Power District (“SRP”) submits these comments on the United 

States’ Proposed Adjudication Scheduling Order submitted January 31, 2002 and the State of 

New Mexico’s Alternative Proposals for an Adjudication Scheduling Order, dated January 31, 

2002.1 

SRP has many of the same concerns regarding the proposed scheduling orders as it 

expressed in its previous comments to the Reports of the United States and the State of New 

Mexico. See SRP Comments, dated August 24, 2001. In structuring its Scheduling Order, this 

Court should address the following issues: First, the boundaries of the Adjudication have been 

set, and may not be altered by a procedural order. Second, the Adjudication should continue 

1 SRP did not receive the State of New Mexico Proposal until February 4, 2002 and did not 
receive the United States’ proposal until February 5, 2002. Given the limited time that SRP had 
to review these proposals, it reserves to right to comment further at the Adjudication meeting 
scheduled for February 14, 2002. 
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with sensitivity to the resources of the State Engineer. Third, state claimants should not be 

forced to litigate their claims or engage in motion practice until the federal parties make their 

water rights claims known. Fourth, the Court should dismiss this case unless the United States is 

willing to fund its completion. Fifth, any Hydrographic Survey Report (“HSR”) should address 

all the water uses in the basin; a partial HSR will create jurisdictional problems for the Court. 

Finally, this Court should immediately lift the stay for the limited purpose of allowing 

Defendants who were improperly named to be dismissed from this action. 

A. The Adjudication Boundaries Cannot be Expanded in a Scheduling Order. 

Both the United States’ and New Mexico’s proposed Scheduling Orders impermissibly 

attempt to expand the boundaries of this adjudication, and should be rejected unless revised. The 

United States, as plaintiff, originally defined the boundaries of this adjudication in its Complaint 

filed January 19, 2001. Since that time, the United States has further defined those boundaries 

in its Zuni River Basin United States’ Report filed June 4, 2001, and in oral representations to 

this Court. In clarifying any ambiguity in its earlier filings, the United States told this Court at 

the September 7, 2001 hearing, that: 

It is the intent of the United States that the boundary of this suit, the limit 
be limited to the surface water boundary of the Zuni River basin and extending 
straight downward in a vertical line into the aquifer underlying that basin, that is 
the only way this case could proceed. 

Otherwise, we would be getting into other basins, other surface water 
basins, other claimants coming in, and that would be unworkable. 

Transcript of Proceedings at 36. Given this statement, no doubt exists that the Adjudication 

boundaries extend only to the boundary of the Zuni River surface water basin. 

The United States and the State of New Mexico now attempt to expand the Adjudication 

boundaries to include certain groundwater users located outside the basin through the Court’s 
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Scheduling Order. A scheduling order is not the proper place to expand this litigation. A 

scheduling order is not a pleading; it creates a procedural process only, and cannot make 

substantive changes to the case. See F.R.C.P. Rule 16(b). To expand the boundaries of the 

adjudication, the United States, as Plaintiff, would need to amend its Complaint, which it has 

shown no inclination to do. See United States January Proposal. New Mexico is not the Plaintiff 

in this case and cannot adjust the boundaries of the adjudication by manipulating the scheduling 

order. 

Moreover, expanding the boundaries of this Adjudication to include groundwater uses 

located outside of the Zuni River basin raises numerous problems. Besides adding untold 

numbers of claimants, including the City of Gallup, the expanded adjudication area would 

encroach on other future adjudications. SRP and other parties with water uses outside the 

boundaries of the Zuni River basin could find themselves subject to two separate adjudications 

for the same water use. For instance, in addition to the suggested expanded Zuni River 

Adjudication, SRP’s water uses will be subject to an adjudication of the Carrizo Wash/Largo 

Creek River basin, while northern defendants will be subject to an adjudication of the Puerco 

River basin. This duplication of effort wastes everyone’s resources, and exposes SRP and other 

like parties to possibly inconsistent outcomes. If SRP’s use of groundwater is adjudicated only 

against surface water and hydrologically connected groundwater uses in the Zuni River basin, 

SRP could have one water right in the Zuni Adjudication, and be adjudicated an entirely different 

water right for the same use against surface water users in the Carrizo Wash/Largo Creek River 

basin. 

Perhaps to address this encroachment problem, the United States’ proposal claims that it 

would not serve groundwater users who are parties to “any other pending general water rights 
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adjudication.” But this is not a solution—a groundwater user is either subject to the jurisdiction 

of this Court, or it is not. Jurisdiction is determined by the Adjudication boundaries, not by a 

party’s outside litigation status. Even if the United States proposal was workable, however, it 

does not protect those Defendants who will be subject to other future adjudications. 

New Mexico, for its part, has consistently stated that it does not have the resources to 

move forward with an adjudication of the Zuni River basin. New Mexico January Proposal at 3, 

5; State’s Proposal for Proceeding Once the Stay in this Case is Lifted, dated July 6, 2001 at 8. 

But by adding one sentence to the scheduling order, the State now tries to add to that burden, by 

addressing water rights here and now that will be subject to other adjudications. The United 

States has consistently stated that the boundaries of the Adjudication do not extend to water users 

outside the Zuni River surface water basin. This Court should not expand the adjudication 

boundaries as those boundaries are currently set forth in the Complaint. 

B. 	 The Adjudication Should Proceed in Accordance with the State Engineer’s 
Resource Constraints. 

In comments to the Reports filed by the United States and the State of New Mexico, SRP 

discussed Adjudication boundaries and other issues. See SRP Comments, filed August 24, 2001. 

In those comments, SRP argued that federal claims should be adjudicated first. SRP now 

understands that the State of New Mexico does not have the resources to proceed with an 

adjudication of federal claims at this time, and believes that federal water rights should be 

adjudicated when the State of New Mexico is able to fully participate. The adjudication of state 

claims should, likewise, proceed in accordance with the State Engineer’s resource constraints. 

Under New Mexico law, any HSR, whether funded by the United States or by the State of 

New Mexico, must be completed in cooperation with the State Engineer. The law states that the 
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“state engineer shall make hydrographic surveys and investigations of each stream system and 

source of water supply in the state… for the determination, development and adjudication of 

water supply of the state.” N.M. Stat. Ann. §72-4-13 (emphasis added). The State Engineer 

may cooperate with the United States in performing the HSR or even “accept and use in 

connection with the operations of [its] office the results of the agencies of the United States.”  Id. 

But any cooperation with the United States or acceptance of its HSR results is discretionary. See 

id.  The State Engineer has a duty to investigate and perform HSRs in water rights adjudications. 

This Court should not allow the United States to proceed with any HSR without the full 

cooperation of the State Engineer. That cooperation is not possible, however, unless the State 

Engineer has the resources to proceed with this case. 

C. 	 The United States and the Intervenors Should State their Claims Before the 
Adjudication Continues. 

SRP’s other comments to the United States and New Mexico reports have not changed. 

Specifically, this Court should order the United States and the Intervenors to state their claims in 

the basin before an HSR for state water users is completed. Id.  The United States complains that 

the “Defendants’ use of surface and groundwater in the Zuni River basin in New Mexico 

constitutes an unlawful interference with the Plaintiff’s right to the use of that water.” Complaint 

at 17. Presumably, the Intervenors will have similar claims. As Plaintiff, the United States has 

the burden of proving its case, as do the Intervenors. The Defendants cannot be expected to 

defend themselves against federal claims that have not even been articulated. 

Without an indication by the federal parties as to the amounts and sources of water they 

expect to claim in this Adjudication, a Defendant cannot discern if its water rights might interfere 

with federal claims. Likewise, until the federal parties have calculated their claims, they will be 
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forced to oppose all state water rights on the basis that they “might” interfere with a future 

federal claim. Similarly, the Defendants cannot be expected to engage in motion practice before 

the federal parties’ have made their claims known. The Defendants cannot defend their interests 

properly until they know their own stake in the litigation. This Adjudication cannot proceed 

efficiently until the federal parties state their claims to water. 

The State of New Mexico proposes, as an alternative to moving forward with an HSR, 

that the stay be lifted so that motions directed towards the United States’ Complaint may be 

filed. The United States suggests that pretrial motions be filed after it completes the first two 

HSRs. SRP opposes litigating pretrial issues before the United States and the Intervenors have 

submitted their statements of claim.  Under both the United States and the New Mexico 

proposals, the Defendants would be forced to litigate all issues in the abstract—with no way to 

measure the risk that their water rights will interfere with federal claims. Pretrial motions should 

be delayed until the HSR(s) are complete and the federal parties have submitted their claims, 

with one exception. That exception would allow a process for improperly named Defendants to 

be dismissed from this Adjudication. We take the United States at its word—the boundaries of 

this litigation have been set. Defendants located outside of those boundaries, or those 

landowners within the basin who do not claim a water use, should be dismissed. 

D. 	 The Court Should Dismiss this Adjudication Unless the United States Agrees to 
Fund its Completion. 

The United States has proposed to fund two partial-basin HSRs, expecting that at least 

three more HSRs will be needed in the future to complete an adjudication of the Zuni River 

basin. Yet, the United States does not propose a plan for completing any future HSRs. Instead, 

the United States suggests that the Court, at a later date, address “responsibility for the future 
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conduct of the remaining portion of the hydrographic survey and the allocation of its costs.” 

United States January Proposal at 6. SRP agrees with the State that 

the United States filed this adjudication with no plan for its completion. Rather, it 
appears the U.S.’ strategy was to file this adjudication and attempt to place 
responsibility for the cost of its completion upon the shoulders of New Mexico. 

New Mexico January Proposal at 6. If the United States cannot commit to finishing this 

litigation, it should not be allowed to begin this litigation. The Court should dismiss this case 

without prejudice. 

E. 	 Only a Comprehensive HSR Addressing all Water Uses in the Zuni River Basin is 
Workable. 

The State further argues that unless the United States commits to fund an HSR that 

includes the entire basin, this Adjudication should be stayed until the State has the resources to 

proceed. SRP agrees that the most efficient use of everyone’s resources would be an 

adjudication of the entire basin at one time. In adjudicating water rights, the Court cannot bind 

all water users in the basin until they have been identified and served. An HSR addressing only 

a part of the basin will not identify all parties, and the Court will face jurisdictional problems. 

Without a commitment by the United States to fund a complete HSR, naming all parties to this 

Adjudication, this Court should dismiss this case. The United States could refile its case when it 

can fund a workable HSR. 

F. Conclusion 

The Adjudication boundaries were defined by the Plaintiff in previous filings and in 

statements made to this Court. This Court should not allow the United States or Defendant, State 

of New Mexico, to substantively change those boundaries in a procedural order. The Court’s 

Scheduling Order should address procedures for moving forward with this case with 
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consideration for the resource constraints of the State of New Mexico. In addition, the Court’s 

Scheduling Order should force the federal parties to state their claims to water before the first 

HSR is complete and before pretrial motions are allowed. If the United States is unwilling, 

however, to commit to completing this litigation by funding an HSR of the entire Zuni River 

basin, then this case should be dismissed, allowing the United States to refile its Complaint when 

funding is available. As a final matter, SRP requests that the Court temporarily lift the stay to 

allow improperly named Defendants to be dismissed. 

SALMON, LEWIS & WELDON, P.L.C. 
By: M. Byron Lewis 

John B. Weldon, Jr. 
Brenda W. Burman 

2850 East Camelback Road, Suite 200 
Phoenix, Arizona 85016 
Telephone: (602) 801-9063 
FAX: (602) 801-9070 

-and-

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A. 

By:__________________________________________ 
Mark A. Smith 
Tom Outler 

P. O. Box 1888 

Albuquerque, New Mexico 87103 

Telephone: (505) 765-5900 

FAX: (505) 768-7395 


ATTORNEYS FOR SALT RIVER PROJECT 

AGRICULTURAL IMPROVEMENT AND 

POWER DISTRICT 
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CERTIFICATE OF SERVICE 

I hereby certify that I have caused to be mailed a true and correct copy of the foregoing 
pleading to the following counsel of record on February 8, 2002: 

Raymond Hamilton, Esq. 

U.S. Attorney’s Office 

District of New Mexico 

P. O. Box 607 

Albuquerque, NM 87103 


Mary Ann Joca, Esq. 

U.S. Department of Agriculture 

517 Gold Ave., SW, #4017 

Albuquerque, NM 87102 


Edward C. Bagley, Esq. 

N.M. Attorney General’s Office 

Special Assistant 

P. O. Box 1148 

Santa Fe, NM 87504-1148 


Mr. Albert O. Lebeck, Jr. 

P. O. Drawer 38 

Gallup, NM 87305 


Kenneth J. Cassutt, Esq. 

Cassutt, Hays & Friedman, P.A. 

530-B Harkle Road 

Santa Fe, NM 87505 


David R. Gardner, Esq. 

P. O. Box 62 

Bernalillo, NM 87004 


Ms. Kimberly J. Gugliotta 

158 W. William Casey Street 

Corona, AZ 85641 


Charles E. O’Connell, Jr., Esq. 

Environment & Natural Resources Division

United States Department of Justice 

P. O. Box 44378 

Washington, DC 20026-4378 


Steven L. Bunch, Esq. 

N.M. Highway & Transportation Dept. 

P. O. Box 1149 

Santa Fe, NM 87504-1149 


D. L. Sanders, Esq. 

State of New Mexico 

Engineer’s Office 

P. O. Box 25102 

Santa Fe, NM 87504-5012 


Mr. David R. Lebeck 

P. O. Drawer 38 

Gallup, NM 87305 


Ms. Sandra S. Drullinger 

818 E. Maple Street 

Hoopeston, IL 60942 


Jeffrey A. Dahl, Esq. 

Lamb, Metzgar, Lines & Dahl, P.A. 

P. O. Box 987 

Albuquerque, NM 87103-987 


Mr. Gerald F. McBride 

Ms. Myrrl W. McBride 

2725 Aliso Drive, N.E. 

Albuquerque, NM 87110 
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Mr. Ted Brodrick 

P. O. Box 219 

Ramah, NM 87321 


Albuquerque, NM 87111Bruce Boynton, III, 

Esq. 

P. O. Box 1239 

Grants, NM 87020 


Robert W. Ionta, Esq. 

McKim, Head & Ionta 

P. O. Box 1059 

Gallup, NM 87305 


Stephen G. Hughes, Esq. 

N.M. State Lane Office 

310 Old Santa Fe Trail 

Santa Fe, NM 87501 


Ernest L. Carroll, Esq. 

Losee, Carson, Haas & Carroll 

P. O. Box 1720 

Artesia, NM 88211-1720 


Ms. Ann Hambleton Beardsley 

HC 61 Box 747 

Ramah, NM 87321 


Dorothy C. Sanchez, Esq. 

715 Tijeras, N.W.

Albuquerque, NM 87102 


Randolph Barnhouse, Esq. 

Rosebrough & Barnhouse, P.C. 

P. O. Box 1744 

Gallup, NM 87305-1744 


Deborah S. Gille, Esq. 

Stephen R. Nelson, Esq. 

Eastham Johnson Monnheimer & Jontz, PC

P.O. Box 1276 

Albuquerque, NM 87103-1276 


Tessa T. Davidson, Esq. 

Swaim, Schrandt & Davidson, P.C. 

4830 Juan Tabo, N.E., #F 


William G. Stripp, Esq.

P. O. Box 159 

Ramah, NM 87321 


R. Bruce Frederick, Esq.

N.M. Attorney General’s Office 

Special Assistant 

P. O. Box 1148 

Santa Fe, NM 87504-1148 


Mr. Louis E. DePauli, Sr. 

1610 Redrock Drive 

Gallup, NM 87301 


Peter B. Shoenfeld, Esq. 

P. O. Box 2421 

Santa Fe, NM 87504-2421 


Sunny J. Nixon, Esq. 

Rodey, Dickason, Sloan, Akin & Robb, P.A.

P. O. Box 1357 

Santa Fe, NM 87504-1357 


Clara M. Mercer 

1017 S. 10th Avenue 

Yuma, AZ 85364 


Mark H. Shaw, Esq. 

3733 Eubank, NE 

Albuquerque, NM 87111 


Stephen R. Nelson , Esq. 

Eastham Johnson Monnheimer & Jontz, PC

PO Box 1276Albuquerque, NM 87103-1276 
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Larry D. Beall, Esq. 

Beall & Biehler 

6715 Academy Road NE 

Albuquerque, NM 87109 


Jane Marx , Esq. 

Susan M. Williams, Esq. 

Williams, Janov & Cooney, PC 

2501 Rio Grande Blvd, NW

Albuquerque, NM 87104-3223 


Stanley M. Pollack, Esq. 

Navajo Nation Department of Justice 

P. O. Drawer 2010 

Window Rock, AZ 86515 


Darcy S. Bushnell , Water Rights Attorney 

US District Court 

District of New Mexico 

333 Lomas Blvd., NW

Albuquerque, NM 87102 


David Candelaria 

12000 Ice Caves Rd. 

Grants, NM 87020 


Jeffrie Minier, Esq. 

Charles T. Dumars, Esq. 

Christina Bruff Dumars, Esq. 

Law & Resource Planning Associates

201 Third Street, N.W., Suite 1370 

Albuquerque, NM 87102 


Vickie L. Gabin, Esq. 

Special Master 

United States District Court for the 

District of New Mexico 

P. O. Box 2384 

Santa Fe, NM 87504-2384 


RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A. 

By: __________________________________________ 
Mark A. Smith 
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