IN THE UNITED STATES DISTRICT COURT e

FOR THE DISTRICT OF NEW MEXICO 0175324 Fif 2: 54

UNITED STATES OF AMERICA,
Plaintiff,
01-CV-00072-BDB/ACE

V.

STATE OF NEW MEXICO, ex rel., STATE
ENGINEER, A & R Productions, ef ai.,

ZUNI RIVER BASIN

Defendants.
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ZUNI INDIAN TRIBE’S RESPONSE TO PROPOSED SCHEDULES AND PROCEDURES

Pursuant to the Special Master’s Scheduling Order of March 31, 2001, Proposed Plaintiff-
Intervenor Zuni Indian Tribe submits this response to the scheduling proposals of the United States and
the State of New Mexico. As discussed below, the Tribe agrees that the stay in this case should be lifted.
Zuni suggests that a hybrid of the proposals presented by the State and the United States may provide the
most timely and efficient resolution of this case. The Tribe endorses the proposal of the United States that
it begin work on portions of the hydrographic survey. The Tribe also does not oppose the setting of a
briefing schedule on motions directed to the Complaint as requested by the State, although such a schedule
should be pursued simultaneously with technical work on the hydrographic survey. Zuni does not agree
that the individual defendants should be dismissed. The Tribe also requests that the court rule on its
Motion for Leave to Intervene once the stay in this case is lifted.

The Zuni Indian Tribe supports the United States” proposal to begin the hydrographic survey
necessary to timely adjudicate the relative rights of the water users in the Zuni River basin. The only way

to move this case forward is to develop the data necessary to litigate or settle the water rights claims of



p— —_

the users in the basin. The United States’ proposal to complete the survey work in two of the key areas
of the basin provides the State additional time to address its funding and staffing concerns that apparently
limit its present ability to commit to participating in the process.’ The State, however, should not be
pernmitted to continue to shield itself indefinitely from any obligation to diligently pursue this matter. The
Zuni Tribe notes that the State raises now one of the same reasons it cited to the state court nearly fifteen
years ago for its inability to complete its commitment to develop the data needed in this case, i.e., New
Mexico’s Pecos River obligations to Texas. See Letter to Judge DePauli from State Assistant Attorney
General, January 19, 1988 (attached as Exhibit 1).> At some point, despite its ongoing budgetary demands
and constraints, the State must pursue this case, and the court should so order. The United States’ proposal
to begin the hydrographic survey and perform the work according to the state engineer’s standards is a
reasonable first step.’

However, proposed Plaintiff-Intervenor Zuni opposes the proposal to dismiss the individual
defendants, particularly in the absence of a plan agreed upon by both the United States and State of New
Mexico to participate in and complete the hydrographic survey. Such a dismissal is inefficient, prejudicial

to the interests of the Tribe, and will lead inexorably to the same kind of delay that has plagued this matter

'According to the State’s Proposal For Proceeding Once The Stay In This Case Is Lifted, at page
4, the State indicates that it undertook a hydrographic survey of the region while the matter was stayed in
the earlier proceedings in state court. Although conducted more than ten years ago, it is possible that these
efforts could streamline the work left to be done in this case. The State and United States should
determine what work has been completed and what still needs to be done.

*Although the order dismissing the earlier state court litigation does not state with specificity the
basis for concluding that the plaintiff had failed to prosecute the case, the Tribe suspects that a significant
reason might be the letter from the State conceding it was not prepared to do the work it had previously
committed to do.

*The Tribe suggests that if the United States and the State were to cooperate in the development
and review of data in this case, such a cooperative effort may help to streamline the adjudication, with a
corresponding reduction in related costs.
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for more than twenty years.* The parties who have been served in this case are subject to the court’s
jurisdiction. Although some parties not claiming a right to water inevitably will be dropped from this suit
while other water rights claimants will be added, the United States used the best available information to
develop its list of defendants.’ Adjustment of the list of defendants, up to the date of a final judgment,
occurs in every large water rights case. The court’s jurisdiction over the individuals will facilitate timely
completion of the hydrographic survey, because the parties will have a forum available to address any
issues or conflicts that may arise while the hydrographic survey is being developed.

Moreover, dismissal of the individual defendants may well result in duplicitous litigation, to the
detriment of the Tribe (and the individuals). Ifthe individual defendants are dismissed from the case, they
will not have the ability to participate in any technical or legal issues that arise or motions that are filed
during the time period in which they are not parties to the litigation.® As such, once they are brought back
into the case, they cannot be bound by any rulings made without their participation. This may well result
in certain issues, either technical or legal, being raised again and litigated twice, effectively providing
defendants “two bites at the apple” and requiring the Tribe to litigate and relitigate on a piecemeal basis.

Indeed, there are motions and requests for judicial notice already pending, and the State apparently intends

‘Dismissal of the individual defendants will have a significant substantive impact on the direction
of this case. In light of its pending motion to intervene in this case and join the United States as plaintiffs,
the Tribe asks the court to tread carefully in this arca. Where co-plaintiffs have different positions
regarding dismissal of certain defendants from an action, both views should be considered. The Tribe
therefore requests that the court resolve the Tribe’s status as a party-plaintiff in this case prior to making
any determination about dismissal of the individual defendants.

*Although the State previously argued to the court that a hydrographic survey should be conducted
prior to initiation of a general adjudication, in fact, these cases have not historically been started in that
manner. The United States previously told the court that it it compiled the best available land ownership
and water information to develop its list of defendants in this case. This is the approach that has been used
to initiate nearly all litigation to determine the relative water rights of users within a basin.

“The State clearly anticipates the filing of motions in the near future. See State’s Proposal For
Proceeding Once The Stay In This Case Is Lifted, at 7-8.
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to file additional motions with the court. At a minimum, certainly, dismissal of the individuals only to
bring the vast majority of them back into the case in the near future, is inefficient.

The better approach is to keep these parties in the case and pursue with diligence the hydrographic
survey that will identify with certainty the water users that should remain in this case. After that work is
completed, the United States will be better equipped to refine the list of defendants. In the interim, while
this technical work is proceeding, the parties and the court can address any motions directed toward the
Complaint that are filed, and the Tribe certainly has no objection to the State’s proposal to a briefing
schedule.

However, if the court is inclined to dismiss the individual defendants for a period of time, the Tribe
respectfully requests that the court do so only after entering an order requiring the State and the United
States to develop and complete the hydrographic survey within a specific, reasonable amount of time. The
Tribe believes that dismissal of the individual defendants in the absence of a specific plan and procedure
to complete the hydrographic survey will be the death knell to this litigation once again. Without an order
from the court requiring the parties to move forward in the necessary data development within certain time
frames, the likelihood is great that this case will once again languish. For nearly twenty years, the Tribe
has attempted to protect the water resources for its homeland; it cannot afford to wait another twenty years
or more until the State (or the United States) decide to move forward to have the relative rights of water

users in the basin determined.



Finally, the Tribe requests that the stay in this case be lifted and that the court rule on its Motion

for Leave to Intervene. As mentioned previously, the Tribe requests that such a ruling be made prior to

taking any action with regard to dismissal of the individual defendants.

Respectfully submitted,

WILLIAMS, JANOV & COONEY, P.C.

By: }M W(M
\Silsan M. Williams
James B. Cooney
Jane Marx, Of Counsel
2501 Rio Grande Boulevard NW
Albuquerque, New Mexico 87104-3223
Telephone: (505) 842-6961
Facsimile: (505) 842-6028
Attorneys for Zuni Indian Tribe

-Certificate of Service-

I hereby certify that a true and correct copy of the foregoing was sent by United States mail, first
class, postage pre-paid, to the following opposing counsel of record this 24" day of August, 2001:

Raymond Hamilton, Esq.
United States Attorney’s Office
District of New Mexico

P.O. Box 607

Albuquerque, NM 87103

Charles E. O’Connell, Jr., Esq.

United States Department of Justice
Environment and Natural Resources Division
601 D Street NW, Room 3507

Washington, D.C. 20004

Vickie L. Gabin, Esq.

Special Master

United States District Court for the
District of New Mexico

P.O. Box 2384

Santa Fe, NM 87504-2384

Darcy S. Bushnell, Esq.

United States District Court for the
District of New Mexico

333 Lomas Boulevard NW, Suite 610

Albuquerque, NM 87102-2272

Kenneth J. Cassutt, Esq.
Cassutt, Hays & Friedman, P.A.
530-B Harkle Road

Santa Fe, NM 87505

David R. Gardner, Esq.
P.O. Box 62
Bernalillo, NM 87004

Jeffrey A. Dahl, Esq.

Lamb, Metzgar, Lines & Dahl, P.A.
P.O. Box 987

Albuquerque, NM 87103-0987



Tessa T. Davidson, Esq.

Swaim, Schrandt & Davidson, P.C.
4830 Juan Tabo NE, Suite F
Albuquerque, NM 87111

Bruce Boynton, III, Esq.
P.O. Box 1239
Grants, NM 87020

William G. Stripp, Esq.
P.O. Box 159
Ramah, NM 87321

Robert W. lonta, Esq.
McKim, Head & Ionta
P.O. Box 1059
Gallup, NM 87305

Steven L. Bunch, Esq.
Special Assistant Attorney General
Assistant General Counsel

N.M. State Highway and Transportation Dept.

P.O. Box 1149
Santa Fe, NM 87504-1149

Neil C. Stillinger, Esq.
P.O. Box 8378
Santa Fe, NM 87504

Ernest L. Carroll, Esq.

Losee, Carson, Haas & Carroll, P.A.
Box 1720

Artesia, NM 88211

Sunny J. Nixon, Esq.

Rodey, Dickason, Sloan, Akin & Robb, P.A.
P.O. Box 1357

Santa Fe, NM 87504-1357

D.L. Sanders, Esq.

Edward C. Bagley, Esq.

Special Assistant Attorneys General
P.O. Box 25102

Santa Fe, NM  87504-5102

Dorothy C. Sanchez, Esq.
715 Tijeras NW
Albuquerque, NM 87102

Stephen P. Shadle

Westover, Shadle, Carter & Walsma, P.L.C.
2260 South Fourth Avenue, Suite 2000
Yuma, AZ 85364

Randolph H. Barnhouse, Esq.
Rosebrough & Bamhouse, P.C.
P.O. Box 1744

Gallup, NM 87305

Mark A. Smith, Esq.

Jocelyn C. Drennan, Esq.

Rodey, Dickason, Sloan, Akin & Robb, P.A.
P.O. Box 1888

Albuquerque, NM 87103

Mark H. Shaw, Esq.
3733 Eubank Boulevard NE
Albuquerque, NM 87111

John B. Weldon, Jr., Esq.

M. Byron Lewis, Esq.

Mark A. McGinnis, Esq.

Salmon, Lewis & Weldon, P.L.C.
2850 East Camelback Road, Suite 200
Phoenix, AZ 85016

Mary Ann Joca, Esq.

General Counsel

United States Department of Agriculture
517 Gold Avenue SW, Suite 4017
Albuquerque, NM 87102

R. Bruce Frederick, Esq.

Special Assistant

New Mexico Attorney General’s Office
P.O. Box 1148

Santa Fe, NM 87504-1148

Stephen G. Hughes, Esq.

New Mexico State Land Office
310 Old Santa Fe Trail

Santa Fe, NM 87501



Deborah S. Gille, Esq.
Stephen R. Nelson, Esq.

Eastham, Johnson, Monnheimer & Jontz, P.C.

P.O. Box 1276
Albuquerque, NM 87103-1276

Larry D. Beall, Esq.
Beall & Bichler

6715 Academy Road NE
Albuquerque, NM 87109

Albert O. Lebeck, Ir.
P.O. Drawer 38
Gallup, NM 87305

David R. Lebeck
P.O. Drawer 38
Gallup, NM 87305

Sandra S. Drullinger
818 E. Maple Street
Hoopeston, IL 60942

Kimberly J. Gugliotta
158 W William Casey Street
Corona, AZ 8564]

Gerald F. McBride and Myrrl W. McBride
2725 Aliso Drive NE
Albuquerque, NM 87110

Ted Brodrick
P.O. Box 219
Ramah, NM 87321

Ann Hambleton Beardsley
HC 61, Box 747
Ramah, NM 87321

Louis E. DePauli, Sr.
1610 Redrock Drive
Gallup, NM 87031

David Candelaria

12000 Ice Caves Road
Grants, NM 87020
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Jang/Marx, Of Counsel



STATE OF NEW MEXICO

STATE ENGINEER OFFICE
SANTA FE

S. E. REYNOLDS January 1%, 1988 BATAAN MEMORIAL BUILDING

STATE ENGINEER STATE CaPITOL
SANTA FE. NEW MEXICO 87503

Honorable Louis E, DePauli
McKinley Countv District Court
P.O. Box 460

Gallup, New Mexico 87301

Re: City of Gallup v. United States, McKinley County
No., CV-84-1614

Dear Judge DePauli:

The referenced case, a general water rights adjudication of
the Zuni River bhasin, was stayed until 19590 by vour order of
April 9, 1985, upon the Amended Stipulation of the parties filed
the same dav. In paragrasph 6 of the Amended Stipulation referred
to above, the United States and New Mexico agreed to make every
reasonable effort to complete hydrologic studies of the resources
of the area and a joint hydrographic survey of existing water
uses in the area prior to April 8, 1990,

Because o0f the practical realities affecting statewide
litigation and associated hydrographic survey work, neither the
United States nor New Mexico gave an absolute commitment to
meeting the shove target date. Because a commitment was made to
attempt to meet it, however, I have been asked to advise the
Court and counsel of record of the following facts. Recent
developments in Texas v. New Mexico, U.S. Supreme Court No. 65
Original, notably including the Court's decision of June 8, 1987,
have required a reallocation of staff responsibilities in order
to complete State Engineer Office hydrographic work in the Pecos
River stream system as soon as possible. This reallocation, in
conjunction with especially stringent state budgetary demands and
the necessities of other current litigation, has caused most of
the Zuni River hvdrographic survey staff to be temporarily
re-assigned to other functions. This will delay completion of
the hydrographic survey of the Zuni River basin until about 1997,

This delav is not likely to significantly delav the overall
litigation schedule, if the case resumes in 1990 as envisioned by
vour April 9, 1985 order. These cases are by their very nature

:




Haonorable Louis E._JePauli
Junuary 19, 1988
Page -2-

rather lengthy. Preliminarv proceedings which are not
necessarily related to the hvdrographic survev may take up part
or all of the interim., The state remeins committed to finishing

Zuni River work as soon as reasonably practical consistent with
other responsihitities.

Thank vou for vour attention.

Respectfully,

%&m@

Eriec R. Biggs
Special Assistant Attorney General
(505) 827-3865

ERB:mt

¥.c.: +All.-Counsel-ofiRecord
Eluid L. Martinez, Chief
Technical Nivision, State Engineer Office
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