
IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO


UNITED STATES OF AMERICA, )

ET AL., )


)

PLAINTIFFS, )


)

)

)


v. )

)


STATE OF NEW MEXICO )

COMMISSIONER OF PUBLIC )

LANDS, ET AL., )


)

DEFENDANTS. )


)


CIV NO. 01- 00072 BDB/WDS (ACE) 

ZUNI RIVER BASIN ADJUDICATION 

DEFENDANTS RICHARD DAVIS MALLERY, WOODSON ALLEN, CHARLIE 
ALLEN, GERALD ALLEN, WARNER AND RUTH ANDERSON, CAROL ANSLEY, J. 
PARLEY AND MARY ANSLEY, BILL AND KAREN ARMSTRONG, NANCY AUSTER, 
DAVID BACA, LILITH BAKER, WILLIAM AND INA JEAN BARNES, JOHN AND 
BETTY BAUMGARDNER, RONALD BLOCK, ROSS AND SIMMIE BOEHM, H. 
DARRELL BOGART, DEWARD AND GLORIA BOND, ELWIN AND ELLEN BOND, 
LAVERL BOND, MAUREEN BOND, GRACE BOND, CHARLES BRADY, JOHN 
BRAULT, WENDELL AND MARTHA BRIGGS, TED BRODERICK, ROBERT AND 
JANE BRUKER, TOMMY AND SANDY BURT, KENNETH AND GINGER CARLOCK, 
CLINT CARLSON, LARRY AND SALLY CARVER, DON CATOR, CROSSFIRE 
CATTLE CO., RON CAVIGGIA, LOIS CHEDSEY, HELEN CLAWSON, GRANT AND 
BLANCHE CLAWSON, KEITH AND LINDA CLAWSON, KIRK AND FLORA 
CLAWSON, JERRY COSPER, MRS. R.D. COUSINS, GLENNA COX, KATHLEEN 
DALLY, DUKE AND LYNNA DAVIS, RONNY AND CLAIR DEMARAY, ARDEN AND 
IRENE DENBLEYKER, CHRIS AND BARBARA DENTZEL, TOM DUCKETT, BILLY 
AND MARY DURHAM, A. R. AND DELPHA ENNISS, ROSS AND VERONICA 
FEAGIN, AFTON FISHER, JERRY AND EMILY FRAZIER, REX AND ROMONA 
FULLER, LEROY GABALDON, MICHAEL GARCIA, MAX GARCIA, LUCIANO AND 
ALICE GARCIA, RUSS GARNAAT, SANDRA GOMEZ, LAWRENCE GREEN, 
DENNIS GREEN, HENRY AND REBECCA GRIZZLE, RICHARD GRUDA, LES AND 
JACKIE HADDEN, JUNE GEORGE MITCHELL AND SANDRA HAIGHT, VIRGINIA 
HANSEN, WILLIAM HANSHAW, KENNETH HARRINGTON, BILL HARVEY, ELSIE 
BOYD HATCH, MILTON AND JONNIE HEAD, MELVIN AND JACKIE HEATH, 
ROBERT HEINE, ANN HENDERSON, GALE HENKE, FRANCES AND JAMES 
HERMAN, AMOS M. HINSHAW, JAMES W. HURLBUT / HURLBUT REALTY, 
NATALOU HYDER, LINDA AND ROBERT IONTA, WALLACE JACKSON, JR., 



MELY JOHNSTON, KATHERINE AND JERRY JORGENSON, SW DIST KIWANIS 
FOUNDATION - KAMP KIWANIS, MICHAEL KIRK, SHIRLEY KOEHLER, DEBRA 
LAKIES, BRUCE LAMBSON, ALBERT LAMBSON, DANE LAMBSON, DOROTHY 
LAMBSON, MYRNA LAMBSON, DAVID LANG, BRUCE AND KAY LATHAM, 
MERTON AND GERALDINE LAUBACH, LINDA LEHMAN, ALAN AND ELIZABETH 
LEWIS, GARLAND P AND LURLENE LEWIS, JAMES RANKIN LEWIS, JODIE AND 
DEE ANN LEWIS, JAMIE LEWIS, LEWIS AND KAREN LIGON, GREGORY AND 
KAREN LORENSEN, CHARLES MALLERY, SUSAN MALLERY, JANE C. MARTIN, 
PHD, CHARLES AND PENNY MATKOVICH, GEORGE AND MARY ANN 
MCBEATH, ROBERT D. MCCLANAHAN, WALTER MEECH, WALTER MEECH SR., 
FAY B. AND JAMES MERRILL, LAVERNE MERRILL, ROBERT MERRILL, JOE 
MILOSEVICH, ROBERT MONTAGUE, LOUIS AND HELEN MONTANO, EUSEBIO 
MONTOYA, JOHN AND SHARON MURPHY, REX AND WINIFRED MYERS, LLOYD 
AND BONNIE MYERS, IDELL AND JOE NICOLL, JOEL NICOLL, KENT AND 
VIVIAN NICOLL, JOE K. NICOLL, PETE NIETO, PAUL NORTON, IRVIN AND 
PATRICIA PABLO, FRED AND THERESA PALACIOS, STEVE PETTIT, NEIL AND 
LISBETH PHILLBER, MARGARET POLICH, TONY AND FRANCIS POLICH, 
EDWARD C. AND MARJORIE POLICH, LEO AND BESSIE POLLAK, EDITH 
PONTON, JEAN PROPER, WAYNE AND MARY RADOSEVICH, JULIA AND SLEET 
RANEY, RONALD REED, PATRICK AND MARY LOU RILEY, JUDY ROSENLUND, 
THEODORE SCHNAIDT, BILL AND ADELLE SELLENGER, JOHN LAWRENCE 
AND BEATRICE SELESKY, DONALD SHARP, GUY AND TINA SHEPHARD, CLARK 
AND ANN SLOAN, LARRY AND ROSEMARY SMITH, JOSEPH A. AND BARBARA L. 
SOLIS, SANDRA SPENCER, SHERWOOD STAUDER, ROBERT AND DONNA 
STOLFA, GEORGE AND MARTHA STRAUSS, FORREST AND KATHRYN STRONG, 
JERRY AND NELDA TIETJEN, MARY JANE TODD, HELEN TRACZEWSKI, 
DENNIS AND PATSY TURLEY, CHARLEEN USREY, TIMOTHY AND STEPHANIE 
VEENSTRA, JOSEPH AND LISA WAKEFIELD, CLAUDE W AND DIXON M. 
WALLACE, MARY JANE WEIR, JOHN WELLES, GRANT AND GRACE 
WHEATLEY, RALPH AND PATRICIA WHITE, R.K. WHITE, DANIEL WHITE, 
RAYMOND WIGGINS, W. M. WILLCOX, TONY WILLIAMS, BRUCE WILLIAMS, 
SHIRLEY WILSON, ROBERT WINFIELD, AND NADA YATES’ MEMORANDUM IN 

SUPPORT OF THEIR MOTION TO DISMISS WITHOUT PREJUDICE PURSUANT 
TO FED. R. CIV. P. 41(B) FOR FAILURE TO PROSECUTE OR 
IN THE ALTERNATIVE TO STAY FILING OF LIS PENDENS 

Defendants Richard Davis Mallery et al., members of the Western New Mexico Water 

Preservation Association (“WNMWPA”), by and through their undersigned attorneys, 

respectfully submit the following Memorandum of Law in Support of their Motion to Dismiss 

Without Prejudice Pursuant to Rule 41(b) of the Federal Rules of Civil Procedure for Failure to 

Prosecute or in the Alternative to Stay the Filing of Lis Pendens. 
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A defendant may move for dismissal of an action for failure of the plaintiff to prosecute. 

See Fed. R. Civ. P. 41(b). The purpose behind Rule 41 is to prevent undue delays in the 

disposition of pending cases. See Link v. Wabash Railroad Co., 370 U.S. 626, 629 (1962). And, 

the Court has authority to dismiss a case because of a plaintiff’s failure to prosecute. See Link v. 

Wabash Railroad Co., 370 U.S. 626, 629 (1962). 

There are several factors that the Court can apply to the circumstances of this case to 

determine whether to dismiss the case: 1) the extent of the party’s personal responsibility; 2) the 

prejudice to the adversary caused by the failure to meet scheduling orders and respond to 

discovery; 3) a history of dilatoriness; 4) whether the conduct of the party or the attorney was 

willful or in bad faith; 5) the effectiveness of sanctions other than dismissal; and 6) the 

meritoriousness of the claim or defense. See Poulis v. State Farm Fire & Casualty Co., 747 F.2d 

863, 868 (3rd Cir. 1984). 

The United States is responsible for much of the delay in this case. The United States did 

not file its Amended Complaint until over two and a half years after commencing this case. That 

two and a half year delay resulted in part from the United States’ inability to agree with the New 

Mexico Office of the State Engineer on the geographic boundaries of the adjudication. 

The United States’ inability to agree with the State of New Mexico on the geographic 

scope of the adjudication was due in part to the financial ability of the United States to fund the 

hydrographic survey and reflects the United States’ inadequate preparation prior to filing suit. 

See Administrative Order (Doc. No. 233, Sept. 11, 2003), wherein the Court found that “the 

United States filed the adjudication without engaging in sufficient consultation with the State of 

New Mexico, the party which has an equal or greater responsibility and financial burden in such 
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a case.” The Court found that fairness requires that, at least initially, the United States bear full 

responsibility for the Special Master’s costs and expenses. 

The United States has informed the Court that it will not file claims for the Zuni Pueblo 

surface water or the Navajo Nation surface water and groundwater until 2007 or 2008; the 

lengthy delay a result of insufficient funding to prosecute this case. 

There has been and will continue to be prejudice to the Defendants if the case is not 

dismissed and continues on the schedule proposed by the United States. See Moore v. Telfon 

Comm. Corp., 589 F.2d 959, 967 (9th Cir. 1978)(failure to prosecute diligently alone justifies 

dismissal, even where actual prejudice to defendant is not shown; prejudice is presumed from 

unreasonable delay). This action was filed in January 2001 as a quiet title suit against a large 

number of property owners in Cibola and McKinley Counties, irrespective of whether they 

claimed any water rights, needlessly causing irreparable harm to possibly hundreds of 

individuals. 

Two and a half years later the United States amended its Complaint to reflect the status of 

this case as a water adjudication, rather than a quiet title suit. However, the United States now 

intends to file a lis pendens on the title of all non-Indian landowners within the basin that will 

remain a cloud on the title of the non-Indian landowners until this case is resolved. 

The dilatory nature of the prosecution of this case was evident at the commencement of 

this case by the United States’ inadequate preparation, as was noted by the Court. 

(Administrative Order, Doc. No. 233, Sept. 11, 2003)(“the United States filed the adjudication 

without engaging in sufficient consultation with the State of New Mexico”); (Special Master’s 

Report and Recommendations on Zuni River Basin Adjudication Procedure, Doc. No. 123, Apr. 

26, 2002)(“the United States’ Complaint was filed before necessary hydrographic survey work 
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was performed, and without a statement describing the federal law-based claims which triggered 

the filing of the Complaint”). 

The United States’ inadequate preparation has caused a needless two and a half year 

delay in this case. The only notable progress in the case during that two and a half years was that 

the Court accepted a definition of the geographic scope of the adjudication and Plaintiffs 

amended the Complaint to remove the quiet title language and reflect the status of the case as a 

water adjudication, and modified the caption of the case to show the realignment of the Office of 

the State Engineer as Plaintiff and the Zuni Tribe and Navajo Nation as Plaintiffs-in-

Intervention. 

It appears that the dilatory nature of the case will continue long into the future. At the 

February 14, 2002, status conference, the estimated time to prepare the federal and Indian claims 

was between two and three years. (Special Master’s Report and Recommendations on Zuni 

River Basin Adjudication Procedure, Doc. No. 123, Apr. 26, 2002). At the September 9, 2003, 

hearing the United States stated that the Zuni surface water claims and the Navajo claims would 

not be filed until 2007 or 2008. Previously, the Special Master noted that the failure of the 

United States to describe specifically the federal law-based claims at the beginning of the case 

means that Defendants, having settled their claims with the State and among each other, must 

remain in the suit for another period of years while the federal and Indian claims are prepared, 

submitted and reviewed for potential challenges. (Special Master’s Report and 

Recommendations on Zuni River Basin Adjudication Procedure, Doc. No. 123, Apr. 26, 2002). 

Much case law indicates that a dismissal with prejudice is a harsh sanction and that the 

district court must consider the effectiveness of sanctions less drastic than dismissal with 

prejudice based upon the policy in favor of deciding cases on their merits. Defendants do not 
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argue that the action is friviolous, but rather seek dismissal without prejudice until the 

hydrographic survey is complete. The United States can bring this action again when it is 

prepared to diligently prosecute the case and obtain a decision on the merits. 

CONCLUSION 

For the foregoing reasons, Defendants Richard Davis Mallery et al., members of the 

Western New Mexico Water Preservation Association, respectfully request that the Court grant 

their Motion and dismiss this case without prejudice pursuant to Fed. R. Civ. P. 41(b) for failure 

to prosecute or in the alternative to place the case on the inactive docket and stay the filing of lis 

pendens and that the Court grant such other and further relief as the Court deems appropriate 

Respectfully submitted, 

LAW & RESOURCE PLANNING ASSOCIATES, 
A Professional Corporation 

Charles T. DuMars 
By: 

Christina Bruff DuMars

Jeffrie D. Minier

Attorneys at Law

Albuquerque Plaza, 201 3rd Street NW, Ste. 1370

Albuquerque, NM 87102

(505) 346-0998 / FAX: (505) 346-0997


CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing was served upon counsel of 
record via first class mail on this 30th day of September, 2003 as follows: 

Raymond Hamilton

Asst. U.S. Attorney

Office of the U.S. Attorney

District of New Mexico

P.O. Box 607
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Albuquerque, NM 87103

Telephone: (505) 346-7274

Facsimile: (505) 346-7205

Attorney for Plaintiff United States of America 

Mary Ann Joca, Esq.

US Department of Agriculture

General Counsel

P.O. Box 586

Albuquerque, NM 87103

Telephone: (505) 248-6010

Facsimile: (505) 248-6013

Attorney for Plaintiff United States of America 

Charles E. O’Connell Jr., Esq.

U.S. Department of Justice

Environment & Natural Resources

P.O. Box 44378

Washington, DC 2026-4378

Telephone: (202) 305-0261

Facsimile: (202) 353-7763

Attorney for Plaintiff United States of America 

David W. Gehlert, Esq.

US Department of Justice

999 18th Street, Suite 945

Denver, CO 80202

Telephone: (303) 312-7352 – (303) 312-7324

Facsimile: (303) 312-7331

Attorney for Plaintiff United States of America 

Edward C. Bagley, Esq.

NM State Engineer Office

Legal Division

P.O. Box 25102

Santa Fe, NM 87504-5102

Telephone: (505) 827-6150

Facsimile: (505) 827-3887

Attorney for Plaintiff State of New Mexico 
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D.L. Sanders, Esq.

State of New Mexico Engineer’s Office

P.O. Box 25102

Santa Fe, NM 87504-5102

Telephone: (505) 827-6150

Facsimile: (505) 827-3887

Attorney for Plaintiff State of New Mexico 

Steven L. Bunch, Esq.

NM Highway & Transportation Department

P.O. Box 1149

Santa Fe, NM 87504-1149

Telephone: (505) 827-5431

Facsimile: (505) 827-0700

Attorney for Defendant NM Highway & Transportation Department 

Susan C. Kery, Esq. 

Sheehan, Sheehan & Stelzner, P.A.

707 Broadway, N.E., Suite 300

P.O. Box 271

Albuquerque, NM 87103

Telephone: (505) 247-0411

Attorney for Defendant Roman Catholic Church of the Diocese of Gallup 

Jay F. Stein, Esq. 

James C. Brockman, Esq.

Stein & Brockman, P.A.

P.O. Box 5250

Santa Fe, NM 87502-5250

Telephone: (505) 983-3880

Facsimile: (505) 986-1028

Attorneys for City of Gallup 

Albert O. Lebeck, Jr., Esq. 
P.O. Box Drawer 38 
Gallup, NM 87305 
Telephone: (505) 863-4471 
Attorney for Defendant Albert O. Lebeck, Jr. 

David R. Lebeck

P.O. Drawer 38

Gallup, NM 87305

Telephone: (505) 863-4471

Defendant 
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Kenneth J. Cassutt, Esq.

Cassutt, Hays & Friedman, P.A.

530–B Harkle Road

Santa Fe, NM 87505

Telephone: (505) 989-1434

Facsimile: (505) 992-8378

Attorney for Defendant Timberlake Ranch Landowners’ Association 

Sandra S. Drullinger

818 E. Maple St.

Hoopeston, IL 60942

Defendant 

David R. Gardner, Esq.

P.O. Box 62

Bernalillo, NM 87004

Telephone: (505) 867-4689

Facsimile: (505) 867-6496

Attorney for Defendant Alberta O’Neal 

Jeffrey A. Dahl, Esq.

Lamb, Metzgar, Lines & Dahl, P.A.

P.O. Box 987

Albuquerque, NM 87103-987

Telephone: (505) 247-0100

Facsimile (505) 247-9249

Attorneys for Defendants Christine B. Davis and Alan F. Davis 

Kimberly J. Gugliotta

158 W. William Casey Street

Corona, AZ 85641

Telephone: (520) 762-9804

Defendant 

Gerald F. McBride

Myrrl W. McBride

2725 Aliso Dr. NE

Albuquerque, NM 87110

Defendants 

Ted Brodrick

P.O. Box 219

Ramah, NM 87321

Defendant 
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Tessa T. Davidson, Esq.

Swaim, Schrandt & Davidson, P.C.

4830 Juan Tabo, NE, #F

Albuquerque, NM 87111

Telephone: (505) 237-0064

Facsimile: 237-9440

Attorneys for Defendants Homer G. Pringle and Julienne A. Pringle 

Bruce Boynton, III, Esq.

P.O. Box 1239

Grants, NM 87020

Telephone: (505) 285-4242

Facsimile: (505) 285-6687

Attorney for Defendant Pitchford Properties 

William G. Stripp, Esq.

P.O. Box 159

Ramah, NM 87321

Telephone: (505) 783-4138

Facsimile: (505) 783-4139

Attorney for Defendant Paul Petranto 

Robert W. Ionta, Esq.

McKim, Head & Ionta

P.O. Box 1059

Gallup, NM 87305

Telephone: (505) 863-4438

Facsimile: (505) 772-3479

Attorney for Defendants Robert W. Ionta and Linda A. Ionta 

R. Bruce Frederick, Esq.

NM Attorney General’s Office

Special Assistant

P.O. Box 1148

Santa Fe, NM 87504-1148

Telephone: (505) 827-5756 – (505) 827-6175

Facsimile: (505) 827-4262

Attorney for Defendant Public Lands Commissioner 
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Stephen G. Hughes, Esq.

Matthew Hoyt, Esq.

NM State Land Office

310 Old Santa Fe Trail

Santa Fe, NM 87501

Telephone: (505) 827-1261

Facsimile: (505) 827-4262

Attorney for Defendant Public Lands Commissioner 

Louis E. DePauli, Sr. 
1610 Redrock Drive 
Gallup, NM 87301 
Telephone: (505) 863-3483 
Facsimile: (505) 863-3148 
Defendant 

Peter B. Shoenfeld, Esq.

P.O. Box 2421

Santa Fe, NM 87504-2421

Telephone: (505) 982-3566

Facsimile: (505) 982-5520

Attorney for Defendant John A. Yates 

Ernest L. Carroll, Esq. 
7429 Roswell Highway 
Artesia, NM 88210 
Attorney for Defendant John A. Yates 

Ann Hambleton Beardsley

HC 61 Box 747

Ramah, NM 87321

Telephone: (505) 783-4646

Defendant 

Sunny J. Nixon, Esq.

Rodey Law Firm

P.O. Box 1357

Santa Fe, NM 87504-1357

Telephone: (505) 954-3917 – (505) 984-0100

Facsimile: (505) 954-3942

Attorney for Defendant Tri-State Generation and Transmission Association, Inc. 

Robert E. Temmer, Esq. 
P.O. Box 33695 
Denver, CO 80233 
General Counsel for Defendant Tri-State Generation and Transmission Association, Inc. 
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Dorothy C. Sanchez, Esq. 
715 Tijeras NW 
Albuquerque, NM 87102 
Telephone: (505) 842-5924 
Facsimile: (505) 242-3125 
Attorney for Defendants Jerry R. Frazier and Emily S. Frazier 

Clara M. Mercer 
1017 S. 10th Ave. 
Yuma, AZ 85364 
Defendant 

Randolph Barnhouse, Esq.

Rosebrough & Barnhouse, PC

P.O. Box 1744

Gallup, NM 87305-1744

Telephone: (505) 722-9121

Facsimile: (505) 722-9490

Attorneys for Defendants Delbert Beal, Mary Beal, William Goldsmith, W.A. Scott, and Janet 
Fay Scott. 

Mark A. Smith, Esq.

Thomas A. Outler, Esq.

Rodey Law Firm

P.O. Box 1888

Albuquerque, NM 87103-1888

Telephone: (505) 765-5900

Facsimile: (505) 768-7395

Attorney for Defendant Salt River Project 

John B. Weldon, Jr., Esq.

Mark A. McGinnis, Esq.

Salmon, Lewis & Weldon, PLC

2850 E. Camelback Rd., #200

Phoenix, AZ 85016

Telephone: (602) 801-9063 – (602) 801-9060

Facsimile: (602) 801-9070

Attorney for Defendant Salt River Project 

Mark H. Shaw, Esq. 
3733 Eubank NE 
Albuquerque, NM 87111 
Telephone: (505) 294-7000 
Facsimile: (505) 293-0831 
Attorney for Defendant Paul Bernett 
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Stephen R. Nelson, Esq.

Robert A. Johnson

Johnson & Nelson, P.C.

320 Gold Avenue SW, Suite 1111 (87102)

P.O. Box 25547

Albuquerque, NM 87125-5547

Telephone: (505) 764-9900

Facsimile: (505) 764-9901

Attorney for Defendant April E. Crosby 

David Candelaria 
12000 Ice Caves Rd. 
Grants, NM 87020 
Defendant 

Mark K. Adams, Esq.

Rodey Law Firm

P.O. Box 1357

Santa Fe, NM 87504-1357

Telephone: (505) 984-0100

Facsimile: (505) 954-3942

Attorney for Defendant Quivira Mining Company 

Jane Marx, Esq.

3800 Rio Grande Blvd. NW

PMB 167

Albuquerque, NM 87107

Telephone: (505) 344-1176

Facsimile: (505) 344-8694

Attorney for Intervenor Zuni Indian Tribe 

Stanley M. Pollack, Esq.

Navajo Nation Department of Justice

P.O. Drawer 2010

Window Rock, AZ 86515

Telephone: (928) 871-6931

Facsimile: (928) 871-6200

Attorney for Intervenor The Navajo Nation 
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Vickie L. Gabin, Esq.

U.S. District Court

U.S. Courthouse

P.O. Box 2384

Santa Fe, NM 87504-2384

Telephone: (505) 888-6481

Special Master 

Darcy S. Bushnell, Esq.

U.S. District Court

District of New Mexico

333 Lomas Blvd. NW

Albuquerque, NM 87102-2272

Telephone: (505) 348-2000

Facsimile: (505) 348-2212

Attorney for USDC NM 

Charles T. DuMars 
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