IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,

R

Plaintiff, T
CIV No. 01 0072 BB/'WWD-ACE
A
ZUNI RIVER BASIN
STATE OF NEW MEXICO, ex rel.
STATE ENGINEER, et al.,
Defendants.

STATE OF NEW MEXICO'S WRITTEN COMMENTS WITH REGARD TO THE
PROPOSED INTERIM PROCEDURAL ORDER FOR THE ADJUDICATION OF
WATER RIGHTS IN THE ZUNI RIVER BASIN

THE STATE OF NEW MEXICO, by and through its counsel of record, pursuant
to the Special Master’s Order in open Court of January 16, 2003, hercby makes its
written comments and objections to the proposced Interim Procedural Order for the
Adjudication of Water Rights in the Zuni River Basin (“Proposed Interim Order™):

1. Consent Orders

The Proposed Interim Order contemplates that the United States will serve a
proposed Consent Order on claimants. Proposed Interim Order.  I. B, p. 2. Because the
Court’s previous orders contemplate the State being realigned as a Plaintift by the time
proposcd consent orders are served on claimants. and because the State will be bound by
the orders it they are agreed to by the claimants and cntered by the Court, due process
would be served by the State having an opportunity to comment on the proposed Consent

Orders before they are served on the claimants. To accomplish this, the State proposes

the following substitute language for paragraph [ A:
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A. For cach of the subsections delineated by the United States of
America (“United States™). a hydrographic survey report and hydrographic
survey maps shall be filed when the survey is completed. After the
hydrographic survey for a subsection has been filed with the Court, the
quantified water rights and hydrographic survey maps would be used to
formulate a consent order. A copy of each consent order shall be served
upon thc OSE, and the OSE shall have thirty days to object to it.  If the
OSE does not object to a consent order within thirty days of service, the
consent order may be served on individual claimants by the United States.
Water rights claimants identified in each report whoe have not been joined
to the suit, shall be joined by the United States as those surveys are
completed, and within thirty days of the conclusion of the OSE consent
order objection period.  Unknown claimants shall not be joined as parties
at this time.

2. Returns of Service

The Proposed Interim Order states that “[i]f no Request for Waiver of Service is
returned to the United States within 60 days, the Claimant shall be personally served with
the summons, Complaint and other information in the packet.” Proposed Interim Order,
9 1. B, p. 2. If the claimants are put on notice by the Court that they will then be
responsible for the associated costs of service. they will be more likely to return the
Requests for Waiver of Service to the United States. This will result in a faster, more
efficient, and less costly adjudication. For that reason the State suggests that language to
that eftect be included in paragraph [.B.
3. Claim Forms

Although the proposed Interim Order makes no reference to claim forms, the Joint
Technical Progress Report (No.__ ) contemplates them as being a significant part of
the hydrographic survey. Claim forms would be prepared and mailed to individual
property owners within the relevant Sub Areas during the hydrographic survey of the sub

area, and the property owners would be required to identify the clements of the water
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right they arc claiming. Joint Technical Progress Report, Section 5, Task 5, p. 5. The
accuracy, efficiency and speed of the hydrographic survey would be incrcased of the
Court were to expressly order this, and provide that failure of the claimant to provide the
information would be the basis for the court to assess the resulting costs of cvaluating
that claim against the claimant. This could be ordered as part of the proposed Interim
Order. or as a separate stand alone order which would be served and published
cxtensively.

4. Domestic Wells

The proposed Interim Order makes no particular provision for domestic wells.
Domestic wells present a particular difficulty for this adjudication. As the Gallup
Underground Administrative Basin was not declared until very recently, in 1994, it is
likely that the majority, and probably a significant majority of the domestic wells in the
Zuni area were dug prior to that. These are pre-basin wells which will, for the most part,
have no permits or declarations associated with them. Abstracting of OSE permit files
will therefore not reflect their existence. Locating such wells from aerial photography,
Landsat imaging or DOQQs will be similarly impossible.

For that reason, the speed and efficicncy of the adjudication would be
significantly advanced if the proposed Interim Order did one of two things: cither exclude
domestic wells from this adjudication as being de minimus uses; or require that a person
with a domestic well make their claim by returning a claim form during the hydrographic
survey (as contemplated by the Task 5, on page 5 of the Joint Technical Progress Report
(No. _)) by a reasonable date, following cxtensive publication and service of notice of

that deadline, or be deemed to have waived their claim.



S. Agreement

Section I1.A.2 of the propose Interim Order states that “[a]s betwecn the State and
the Claimant, the Consent Order finally adjudicates the water rights elements contained
thercin.” However, the Court’s previous orders contemplate that both the United States
and the State will be Plaintiffs at this point in the litigation. As such, this sentence would
be more consistent with their joint Plaintiff status if it commenced with ““[a]s between the
Plaintiffs and the Claimant,” or “[a]s between the United States, the State and the
Claimant.” This would result in all involved partics being bound.

Respectfully submitted.,
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DL Sanders 7/
Gregory C. Ridgley

Edward C. Baglcy

Special Assistant Attorneys General
Attorneys tor State of New Mexico
ex rel State Engincer

P.O. Box 25102

Santa Fe, NM 87504-5102
Telephone: (505) 827-6150

Fax: (505) 827-6188




Certificate of Service

I certify that on this 21st day of February, 2003, a truc and corrcct copy of the
foregoing pleading was mailed by first class mail to the attached list of counsel of record
and prlo/;e parties:
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Larry D. Beal, Esq.

Beall & Bichler, P.A.
6715 Academy Road. NLE.
Albuquerque, NM 87109

Darcy S. Bushnell, Esq.

Water Rights Attorney
USDS-DCNM

333 Lomas Blvd., N.W. - Ste. 270
Albuquerque, NM 87102-2272
Jeffrey A. Dahl, Esg.

l.amb. Metzgar, Lincs & Dahl, PA
P.O. Box 987

Albuguerque. NM 87103

Charles T. DuMars,

Christina Bruff DuMars
Albuquerque Plaza

201 3rd Street, N.W., Ste. 1370
Albuquerque, NM 87102
Special Master Vickie L. Gabin,
LS. District Court

LS. Courthouse

P.O. Box 2384

Santa Fe, NM 87504-2384

Raymond Hamilton, Esq.
LS. Attorney's Office
District of New Mexico
P.O. Box 607
Albuquerque. NM 87103
Mary Ann Joca, Fsq.

LLS. Dept. of Agriculture
Office of General Counsel
P.O. Box 586
Albuquerque, NM 87103
Roger Martella. Esq.
DOIJI'ENRD-IRS

P.O. Box 44378
Washington. D.C. 20026-4378

Jefirie 1. Minier. Esy.

Law & Resources Planning Assoc.
Albuquerque Plaza

201 3rd Street, N.W., Ste. 1370
Albuquerque. NM 87102

Mark K. Adams, Esq.
Rodey.Dickason, Sloan, Akin &
Robb

P.O. Box 1357

Santa Fe, NM 87504-1357

Bruce Boynton, Esq.

Boynton, Simms-West Law Office
P.O. Box 1239

Grants. NM 87020}

Ernest L. Carroll, Esy.

Losee, Carson, Haas & Carroll, P.A.

Box 1720
Artesia, NM 88211

Tessa T. Davidson, Esq.

Swaim, Schrandt & Davidson, P.C.
4830 Juan Tabo, N.E., Suite I
Albuquerque, NM 87111

Pcter Fahmy,

Oftfice of the Regional Solicitor
755 Parfet St., Suite 151
Lakewood, CO 80215

David R. Gardner, Esq.
P.O. Box 62
Bernalillo, NM 87004

Stephen G. Hughes, Fsq.
NM Land Oftice

310 Santa Fe Trail

P.O. Box 1148

Santa I'e, NM §7504-1147
Lynn A. Johnson, Esq.
USDI-ENRD

999 - 18th St.. Suite 945
Denver, CO 80202

Janc Marx, Esq.

Williams, Janov & Cooncey
2501 Rio Grande Blvd.. N.W,
Albuquerque, NM 87104-3223

Stephen R. Nelson, Esq.

Eastham. Johnson, Monnhcimer &
Jontz

300 Marquette, N.W. St. 1200
P.O. box 1276

Randoiph H. Barnhouse, Esq.
Rosebrough & Bamhouse, P.C,
P.O. Box 1744

Gallup. NM 87305-174

Steven L. Bunch. Esq.

NM Highway & Trans. Dept.
P.O. Box 1149

Santa Fe, NM 87504-1149

Kenneth J. Cassutt, Esg,
530-B Harkle Road
Santa Fe, NM 87505

Jocelyn Drennan, Esq.

Rodey. Dickason, Sloan & Robh
P.O. Box 1888

Albuguerque, NM 87103

R. Bruce Frederick. Esq.

NM Attorney General’s Office
P.O. Box 1148

Santa Fe, NM 87504-1148

Deborah S. Gille, Esq.

Eastham, Johnson, Monnheimer ete
500 Marquette. NW, Suite 1200
P.O. Box 1276

Albuyquerque. NM 87102

Robert W. lonta, Esq.
McKim, Head & lonta
P.O. Box 1059
Gallup, NM 87305

M. Byron l.cwis, Fsq.
Salmon, Lewis & Weldon
2850 East Camelback Road
Suite 200

Phoenix, Arizona 85016
Mark A. McGinnis, [.cwis
Salmon. Lewis & Weldons
2850 East Camelback Road
Suite 200

Phoenix. Arizona 85016
Sunny J. Nixon, Esq.
Rodey. Dickason, Sloan. Akin &
Robh

P.O. Bo 1357

Santa Fe, NM 87504-1357



Charles O'Connell. Lsy.
United States Dept. of Justice
601 D. Street, N.W.

Room 3507

Washington, D.C. 20004

Dorothy C. Sanchez, Esq.
715 Tijeras. N.W.
Albuquerque, NM 87102

Mark A. Smith, Esq.

Rodey, Dickason, Sloan Akin &

Robb
P.O. Box 1R&8
Albuquerque. NM 87103

John B. Weldon, Jr., Lewis
Salmon, Lewis & Weldon
2850 East Camelback Road
Suite 200

Phocenix, Arizona 85016

Stanley M. Pollack, Esy.
Navajo Nation Dept. of Justice
P.O. Box 2010

Window Rock, AZ 86515-2010

Stephen P. Shadle, Esq.
Westover, Shadle, Carter &
Walsma, PLC

2260 S. Fourth Ave, #2000
Yuma, Arizona 85364

Neil C. Stillinger, Esq.
P.O. Box 8378
Santa Fe, NM 87504

Pamcla Williams, Esq.
Division of Indian Affairs
Offtice of Solicitor tor Interior
1849 C Street, NW, Rm 6456
Washington, D.C. 20240

Martella Rogers, Exq.
DOJ/ENRD-IRS

P.O. Box 44378

Washington, D.C. 20026-4378

Mark H. Shaw. Fsq.
3733 Eubank Blvd., NE
Albuquerque. NM 87111

William G. Stripp, Esq.
P.O. Box 159
Ramah, NM 87321

Susan M. Williams, [isq.
Williams, Janov & Cooncy

2501 Rio Grande Boulevard, N.W,
Albuquerque, NM R7104-3223



David Candelaria, Pro Se
12.000 [ce Caves Rd.
Grants, NM 87020

Cheryl Duty, Pro Se
HC 61 Box 788
Rahma. NM 8732]

David R. Lebeck, Pro Se
P.O. Drawer 3%
Gallup, NM 87305

Stephen Charnas, Fsq.

For Information Purposcs
Sutin, Thayer & Browne PC
P.O. Box 1945

Albuquerque. NM 87103-1945

Ann Hambleton Beardsley, Pro Se

HC 61 Box 747
Ramah, NM 87321

Louis E., St. DePauli. Pro Se¢
1610 Redrock Drive
Gallup, NM 87301

Kimberly J. Gugliotta, Pro Se
[58 W. William Cascy Street
Corona, AZ 85641

Gerald F. McBride, Pro Se
2725 Aliso Drive. N.E.
Albuquerque, NM 87110

Ted Brodrick. Pro Se
P.O. Bux 219
Ramah. WM 87321

Sandra S. Drullinger, Pro Se
S18 E. Maple Street
Hoopeston, 11, 60942

Albert O., Jr. Lebeck, Pro Se
P.O. Drawer 38
Gallup. NM 87305

Myrrl W. McBride. Pro Se
2725 Aliso Drive, N.E.
Albugquergque, NM 87110
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