IN THE UNITED STATES DISTRICT COURT AR

FOR THE DISTRICT OF NEW MEXICO o .rv
UNITED STATES OF AMERICA, np ret-5 PHO3:Lb
Plaintiff, o 2
vs. NO. CIV-01-00072-BB/WWD Aéf;;
STATE OF NEW MEXICO, ex rel ZUNI RIVER ADJUDICATION

State Engineer, A & R Productions, ef al.,

Defendants.

OBJECTIONS BY THE SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT
AND POWER DISTRICT TO THE SPECIAL MASTER’S REPORT

Pursuant to Federal Rules of Civil Procedure, Rule 53(e)(2), Salt River Project
Agricultural Improvement and Power District (“SRP”) submits these comments to the Special
Master’s Report and Recommendations on Zuni River Basin Adjudication Procedure, dated
April 26, 2002.

SRP strongly supports the Special Master’s recommendations and urges the Court to
adopt them, along with the modifications suggested herein. Special Master Gabin has obviously
listened to the parties in forming her recommendations, and has produced a reasoned and
practical blueprint for adjudicating the entire Zuni River basin. In particular, SRP agrees with
the Special Master that the United States should fund a hydrographic survey report (“HSR”) that
addresses all water uses in the basin. As also recommended, the United States should define its
water rights claims by the time the HSR is complete. Given these recommendations, SRP’s
objections to the Special Master’s Report are limited. SRP suggests that this case would benefit

from adding specific procedures that would hold the United States accountable for moving
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forward with its case. SRP also proposes that the Court allow all parties to participate in

discussions regarding the boundaries of the adjudication.

L Hyvdrographic Survey Report

SRP agrees with the Special Master that the Federal Government, the initiator of this suit,
should be responsible for funding a HSR of the entire Zuni River Basin. Any other result would
allow the United States to pick and choose its Defendants, while other water users in the basin
are forced to wait years until the State of New Mexico is able to fund the United States’ case.
While in the past the United States has shown reluctance to survey the entire basin, at the last
hearing the United States seemed prepared to move forward. Transcript, February 14, 2002
Meeting at 10. Nevertheless, to guarantee that this Adjudication will move forward in a timely
manner, the Court should insist that the United States commit to funding the entire HSR before
this case is allowed to proceed. If the United States is unwilling to make this commitment, now,
to the Court, then this case should be dismissed without prejudice. The United States has many
demands on its time and resources—if it cannot proceed in earnest with this case at this time,
then it should refile its case when it is prepared to move forward.

Similarly, if the United States begins the HSR process, the Court should insist on periodic
status reports. If it appears that progress has stalled or that funding will not be forthcoming, then
the Court should dismiss this case without prejudice at that time. As above, the United States
could, of course, refile its case when it is ready to vigorously proceed.

If the United States fails to initiate or proceed with the HSR, dismissing this case would
not create any undue hardship for the United States. The Special Master has already
recommended that all defendants be dismissed until identified in the HSR, and that all motion
practice be delayed until after the HSR is complete. If the Special Master’s recommendations
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are followed, this case will apparently remain viable for the limited purpose of court oversight
over the HSR process. With oversight, and the remedy of dismissal, the Court can ensure that
the United States proceeds diligently.

I1.  Federal Statements of Claim

The Special Master properly recommends that the United States prepare its Federa) and
Indian water rights claims during the time that it is preparing the HSR. Special Master’s Report
at 11, 8. This Adjudication simply cannot proceed efficiently until the Federal and Indian parties
state their claims to water. At this time the United States claims that every “Defendants’ use of
surface and groundwater in the Zuni River basin in New Mexico constitutes an unlawful
interference with the Plaintiff’s right to the use of that water.” Complaint at 17. Defining
federal claims will allow the Federal and Indian parties to narrow their focus. Moreover, as a
matter of due process, the State parties should not be expected to defend themselves against
federal and Indian claims that have not even been articulated. Finally, by forcing the Plaintiff to
define its claims at the beginning of litigation, the Court may avoid the delays inherent in other
adjudications that have failed to follow this model. Special Master’s Report at 8

The United States has estimated that it will take two to three years to prepare federal and
Indian claims. Special Master’s Report at 11; Tr., Feb. 14, 2002 Meeting at 11. As with the
HSR, the Court should insist that the United States make regular progress towards this goal.
That progress can be ensured if the Court requires periodic status reports. If at any time it
appears that the United States is not making a reasonable effort to identify its claims, the Court

should dismiss this case.



III. Adjudication Boundaries

According to the United States, its Complaint defines the boundaries of this
Adjudication as the surface water boundaries of the Zuni River surface water basin, extending
downward in a straight line through the aquifer. Special Master’s Report at 4; Transcript,
September 7, 2001 Hearing at 36. Any change to these boundaries would require an amendment
to the Complaint. F.R.C.P. Rule 15. The State of New Mexico has suggested that these
boundaries should perhaps extend to include the Gallup Aquifer. Special Master’s Report at 4.
If the scope of the United States’ Complaint is expanded to include the entire Gallup Aquifer in
this Adjudication, then arguably, its hydrologically connected surface water should also be
included. If that is true, the adjudication boundaries could double, or even triple, adding untold
numbers of claimants to this Adjudication. Tr., Feb. 14, 2002 Meeting at 13.

The Special Master has recommended that the State and the United States meet to
investigate and determine the Adjudication boundaries. Special Master’s Report at 9. She
recommends that the Zuni Tribe and the Navajo Nation also be allowed to participate. All of the
current and future parties to this Adjudication have an interest in how the adjudication
boundaries are defined, and any interested party should be allowed to join in the boundary
discussions. For example, the majority of SRP’s water uses are located outside of the boundaries
of the Zuni surface water basin, where they will be subject to any future adjudication of the
Carrizo Wash/Largo Creek River basin. If the parameters of this Adjudication are changed, SRP
may find itself litigating its water rights in the Zuni River basin adjudication, and then
relitigating its water rights in a future Carrizo Wash/Largo Creck River basin adjudication. To
properly protect its rights, SRP and any interested party should be allowed to take part in
discussions that seck to change the scope of this Adjudication.
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IV.  Conclusion
SRP urges the Court to adopt the Special Master’s Report and recommendations for

proceeding with this case, with limited modifications. As part of those modifications, SRP
suggests that the Court assure itself and the parties that the United States will diligently proceed
with this case by insisting that the United States commit to funding a HSR of the entire basin, by
insisting that the United States prepare its water rights claims, and by insisting on periodic
evidence of progress. As a final matter, SRP proposes that the Court allow all interested parties
to join discussions regarding the boundaries of this Adjudication.

Respectfully submitted,
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CERTIFICATE OF SERVICE

I hereby certify that I have caused to be mailed a true and correct copy of the foregoing

pleading to the following counsel of record on June 5, 2002:

Raymond Hamilton, Esq.
U.S. Attorney’s Office
District of New Mexico
P. O. Box 607
Albugquerque, NM 87103

Mary Ann Joca, Esq.

U.S. Department of Agriculture
517 Gold Ave., SW, #4017
Albuquerque, NM 87102

Steven L. Bunch, Esq.

N.M. Highway & Transportation Dept.

P. O. Box 1149
Santa Fe, NM 87504-1149

D. L. Sanders, Esq.

State of New Mexico
Engineer’s Office

P. O. Box 25102

Santa Fe, NM 87504-5102

Mr. David R. Lebeck
P. O. Drawer 38
Gallup, NM 87305

Ms. Sandra S. Drullinger
818 E. Maple Street
Hoopeston, IL 60942

Charles E. O’Connell, Jr., Esq.

Environment & Natural Resources Division
United States Department of Justice

P. O. Box 44378
Washington, DC 20026-4378

David Gehlert, Esq.

U.S. Department of Justice
999 18" Street, #945
Denver, CO 80202

Edward C. Bagley, Esq.

N.M. State Engineering Office
Legal Division

P. O. Box 25102

Santa Fe, NM 87504-5102

Mr. Albert O. Lebeck, Jr.
P. O. Drawer 38
Gallup, NM 87305

Kenneth J. Cassutt, Esq.
Cassutt, Hays & Friedman, P.A.
530-B Harkle Road

Santa Fe, NM 87505

David R. Gardner, Esq.
P. O. Box 62
Bernalillo, NM 87004



Jeffrey A. Dahl, Esq.

Lamb, Metzgar, Lines & Dahl, P.A.
P. O. Box 987

Albuquerque, NM 87103-987

Corona, AZ 8564 1Mr. Gerald F. McBride
Ms. Myrrl W. McBride

2725 Aliso Drive, N.E.

Albuquerque, NM 87110

Tessa T. Davidson, Esq.

Swaim, Schrandt & Davidson, P.C.
4830 Juan Tabo, N.E., #F
Albuquerque, NM 87111

William G. Stripp, Esq.
P. O. Box 159
Ramah, NM 87321

R. Bruce Frederick, Esqg.

N.M. Attorney General’s Office
Special Assistant

P. O. Box 1148

Santa Fe, NM 87504-1148

Mrt. Louis E. DePauli, Sr.
1610 Redrock Drive
Gallup, NM 87301

Peter B. Shoenfeld, Esq.
P. O. Box 2421
Santa Fe, NM 87504-2421

Sunny J. Nixon, Esq.

Rodey, Dickason, Sloan, Akin & Robb, P.A.

P. O. Box 1357
Santa Fe, NM 87504-1357

Clara M. Mercer
1017 S. 10™ Avenue
Yuma, AZ 85364

Ms. Kimberly J. Gugliotta
158 W. William Casey Street

Mr. Ted Brodrick
P.O.Box 219
Ramah, NM 87321

Bruce Boynton, III, Esq.
P. O. Box 1239
Grants, NM 87020

Robert W. Ionta, Esq.
McKim, Head & lonta
P. O. Box 1059
Gallup, NM 87305

Stephen G. Hughes, Esq.
N.M. State Lane Office
310 Old Santa Fe Trail
Santa Fe, NM 87501

Ernest L. Carroll, Esq.

Losee, Carson, Haas & Carroll
P. O. Box 1720

Artesia, NM 88211-1720

Ms. Ann Hambleton Beardsley
HC 61 Box 747
Ramah, NM 87321

Dorothy C. Sanchez, Esq.
715 Tijeras, N.W.
Albuquerque, NM 87102

Randolph Barnhouse, Esq.
Rosebrough & Barnhouse, P.C.
P. O. Box 1744

Gallup, NM 87305-1744



Mark H. Shaw, Esq.
3733 Eubank, NE
Albuquerque, NM 87111

Larry D. Beall, Esq.

Beall & Biehler

6715 Academy Road NE
Albuquerque, NM 87109

Mark K. Adams, Esq.

Rodey, Dickason, Sloan, Akin & Robb
P. O. Box 1357

Santa Fe, NM 87504-1357

Jeffrie Minier, Esq.

Charles T. Dumars, Esq.

Christina Bruff Dumars, Esq.

Law & Resource Planning Associates
201 Third Street, N.W., Suite 1370
Albuquerque, NM 87102

Vickie L. Gabin, Esq.

Special Master

United States District Court for the
District of New Mexico

P. O. Box 2384

Santa Fe, NM 87504-2384

Stephen R. Nelson , Esq.
Eastham Johnson Monnheimer & Jontz, PC
PO Box 1276 Albuquerque, NM 87103-1276

David Candelaria
12000 Ice Caves Rd.
Grants, NM 87020

Jane Marx , Esq.

Susan M. Williams, Esq.
Williams, Janov & Cooney, PC
2501 Rio Grande Blvd, NW
Albuquerque, NM 87104-3223

Stanley M. Pollack, Esq.

Navajo Nation Department of Justice
P. O. Drawer 2010

Window Rock, AZ 86515

Darcy S. Bushnell , Water Rights Attorney
US District Court

District of New Mexico

333 Lomas Blvd., NW

Albuquerque, NM 87102
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